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Good afternoon Chairman Dodd, Ranking Member Shelby, and members of the Committee.
Thank you for inviting me to testify on S. 1799, the “Fairness and Accountability in Receiving
(FAIR) Overdraft Coverage Act of 2009”. The Center for Responsible Lending enthusiastically
supports this bill as a crucial measure for protecting consumers from abusive bank overdraft fees.
I am president of the Center for Responsible Lending (CRL), a not-for-profit, non-partisan
research and policy organization dedicated to protecting homeownership and family wealth by
working to eliminate abusive financial practices. CRL is an affiliate of Self-Help, which consists
of a credit union and a non-profit loan fund. For the past 28 years, Self-Help has focused on
creating ownership opportunities for low-wealth families, primarily through financing home
loans to low-income and minority families who otherwise might not have been able to purchase
homes. Self-Help has provided over $5.6 billion in financing to more than 62,000 low-wealth
families, small businesses and nonprofit organizations in North Carolina and across the United
States.
Self-Help has operated a North Carolina-chartered credit union since the early 1980s. In 2004,
Self-Help Credit Union (SHCU) merged with three community credit unions offering a full
range of retail products,1 and it now services over 3,500 checking accounts and approximately
20,000 other deposit accounts.2 In 2008, Self-Help founded Self-Help Federal Credit Union
(SHCU) to expand Self-Help’s scope of work. SHCU does not offer a fee-based overdraft
program, and it routinely denies debit and ATM transactions when the customer does not have
sufficient funds. If a debit card overdraft is inadvertently paid, SHCU does not charge the
customer a fee for covering the payment. SHCU customers can apply for an overdraft line of
credit of up to $500, carrying an interest rate of 16 percent, with no transfer fees.
In my testimony, I will describe the explosion of overdraft fees in recent years and the lack of
meaningful action by bank regulators to curb these abuses. I will also summarize the reforms
needed to stop unfair overdraft practices and explain how S. 1799 would implement these
reforms.
I.

Overdraft Fees Have Exploded in Recent Years

Overdraft fees are the fees charged when an institution chooses to pay a customer’s debit card,
check, ATM or other electronic transaction, even though the customer’s account lacks sufficient
funds to cover the charges. In 2008, overdraft fees cost consumers $23.7 billion, and we project
that in 2009, fees will reach $26.6 billion.3 In 2004, these fees were $10.3 billion—which means
they are now a whopping two-and-a-half times the size they were just five years ago.4 Overdraft
fees paid now exceed the amount of credit extended in overdraft loans themselves.5 By far, the

most common triggers of overdraft fees are small debit card transactions—transactions that could
easily be denied at the point of sale at no cost to the consumer.
Total overdraft fees have increased due to both an increase in cost and an increase in frequency:
•

Cost. From 1997 to 2007, the average overdraft fee charged by financial institutions
increased from $16.50 to $29.6 CRL estimates that the average fee paid by consumers is
$34,7 which is unsurprising since the sixteen largest banks charge an average fee of $35.8
The FDIC’s 2008 survey, which included many smaller financial institutions, found an
average among its institutions of $27 per overdraft.9

•

Frequency. As recently as 2004, 80 percent of institutions denied debit card transactions
that would have overdrawn the account.10 Today, approximately 80 percent of
institutions routinely approve these transactions and charge a fee for each overdraft.11
This shift has increased the frequency of overdrafts significantly, particularly given the
overall increase in debit card use.12

Overdraft fees affect a very large number of consumers each year. CRL recently estimated that
over 50 million Americans overdraw their accounts annually, with 27 million paying five or
more overdraft or NSF fees.13 Most of these fees are paid by a relatively small number of
consumers: The FDIC found that 93 percent of all overdraft fees are paid by only 14 percent of
account holders. These consumers are more likely to be lower-income, non-white or young
account holders, who are the account holders least able to afford such fees.14 In the midst of a
recession, abusive overdraft practices are making the dire financial situations faced by many
families even worse.
II.

Regulators Have Failed to Stop the Abuses

The Federal Reserve Board (FRB) first requested comment on overdraft programs in 2002.
Three years later, the FRB, along with the Office of the Comptroller of the Currency, the FDIC
and the National Credit Union Administration, issued final Joint Guidance addressing overdraft
programs. This guidance clearly recognized the problematic features of overdraft programs, but
it failed to prohibit any of them. Instead, it described a number of “best practices,” which merely
encouraged institutions to avoid those problematic features.
These best practices included that institutions (1) consider limiting overdraft coverage to checks
(i.e., consider not extending overdraft coverage to debit card transactions) and that they (2)
monitor excessive usage, which regulators stated may indicate a need for an alternative credit
product.
When asked whether this guidance would be treated as law, regulators responded: “The best
practices, or principles within them, are enforceable to the extent they are required by law.”15
But the regulators required none of them by law, and the guidance has largely been ignored in
the years since.
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Just last week, the FRB issued new overdraft rules that address whether and how intuitions are
required to obtain consumers’ consent to a product their Best Practices suggest shouldn’t be
provided at all—overdraft coverage of debit card transactions.16 The rule will require institutions
to obtain consumers’ affirmative consent, or “opt-in,” before charging them overdraft fees on
debit card purchases and ATM withdrawals. We strongly encouraged the FRB to issue this
version of its proposal, as no consumer should be automatically enrolled in any credit product,
much less an abusive one.
But this measure alone is largely inadequate, as it fails to address other fundamental problems
with today’s fee-based overdraft programs. The FRB’s rule condones charging fees for debit
card overdrafts, which could easily be denied for no fee; it does not address checks and
electronic payments at all; it does nothing to address the dramatic disparity between the amount
of the overdraft and the amount of the fee institutions charge for covering it; and it fails to
address the problem of an excessive number of overdraft fees being borne by a relatively small
and vulnerable group of consumers.
In short, neither the FRB nor any other banking regulator has meaningfully addressed the full
range of harm to consumers caused by abusive overdraft programs. Since regulators first
recognized high-cost overdraft programs as a problem in the early 2000s, practices have only
grown worse, and consumers have paid more than $100 billion in overdraft fees. This failure on
the part existing regulators is a striking illustration of the need for a Consumer Financial
Protection Agency.
See Appendix A for further discussion of how the regulatory agencies have failed to stem
abusive overdraft practices.
III.

S. 1799 Will Provide Much-Needed Reform of Overdraft Practices

Given that the federal regulators have not prohibited abusive overdraft practices, we are very
encouraged to see the Senate considering S. 1799. The bill contains provisions essential to
addressing the fundamental problems with today’s overdraft programs:
¾ A requirement that overdraft fees be reasonable and proportional to the actual cost to the
institution of covering the overdraft.
¾ A limit of six overdraft fees per year. Once a customer has incurred six fees in a 12month period, the institution would be required to provide a longer-term, lower cost
alternative, such as a line of credit, in order to continue covering the customer’s
overdrafts for a charge.
¾ Codification of a prohibition of overdraft fees on debit card and ATM transactions unless
institutions have obtained the customer’s affirmative consent, or “opt-in.”
These provisions correspond well with the best practices provided in the 2005 Joint Guidance
addressing overdraft programs. The Guidance suggested that institutions consider making
overdraft coverage unavailable for transactions other than checks; monitor excessive overdraft
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program usage, which may indicate a need for an alternative credit arrangement or other
services; and obtain customers’ affirmative consent to receiving overdraft coverage.17
IV.

The Problems with Today’s Fee-Based Overdraft Programs

Financial institutions often justify overdraft fees and the lack of relationship these fees have to
cost by asserting that they are penalty fees, intended to deter future overdrafts. But in the debit
card context, the institution can stop the behavior altogether by denying the transaction at the
point-of-sale, at no cost to the consumer. In reality, approving debit card overdrafts facilitates
rather discourages overdrafts. Since the most effective way to prevent debit card overdrafts is
within the institution’s control, a penalty fee is not appropriate for a debit card overdraft.
Overdraft fees on checks and electronic transactions should only be allowed with baseline
substantive protections.
Today’s fee-based overdraft programs cause substantial injury to account holders. The cost of
overdraft fees far exceeds any benefit they may provide. Moreover, the large majority of fees are
paid by a relatively small number of account holders who incur numerous fees and are least able
to quickly recover from them. For these account holders, one overdraft fee causes subsequent
overdraft fees, driving them further into debt and ultimately making them less likely to be able to
meet essential expenses. As our real-life case study detailed below demonstrates, fee-based
overdraft leaves these account holders worse off than cheaper overdraft alternatives or even than
no overdraft coverage at all.
An overdraft line of credit is an appropriate credit product for customers who qualify for it. If a
customer does not qualify for a line of credit, however, it is certainly not appropriate to extend
that customer far higher cost credit on repayment terms far more difficult to meet. Indeed, those
least likely to qualify for a line of credit are those least likely to be able to shoulder high-cost
overdraft fees. This high-cost credit is predatory, and it is driving responsible overdraft products
out of the market.
A. The cost of overdraft fees far exceeds any benefit provided.
In the aggregate, fee-based overdraft programs cost consumers nearly $24 billion each year,
which is even more than the $21.3 billion in loans extended in exchange for those fees.18 The
most common triggers of overdraft fees, which are debit card transactions, cause an average
overdraft of under $17 yet trigger an average fee of $34.19 This fee—twice the size of the loan
itself—does not even provide the account holder the benefit of avoiding a denied transaction fee
because the cost of a denied debit card transaction is zero.20 Charging any overdraft fee at all on
a debit card transaction is simply not justifiable because the institution typically has the ability to
prevent the transaction at the point-of-sale.
In other contexts, federal regulators have taken steps to address high fees imposed for low levels
of credit. In the credit card context, for example, the FRB determined that the excessive fees
associated with “fee harvester” credit cards “diminish the value of the account”; as a result, the
FRB limited upfront fees on these cards to 50% of the total credit provided and required any fees
exceeding 25% of the credit line to be charged over a six-month period.21
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B. The majority of overdraft fees are paid by a small group of account holders least
able to recover from them.
The large majority of fees are paid by overdrafters who pay large numbers of fees and are least
able to recover from them. The FDIC’s recent study of overdraft programs, consistent with
CRL’s previous research, found that account holders who overdrew their accounts five or more
times per year paid 93 percent of all overdraft fees.22 It also found that consumers living in
lower-income areas bear the brunt of these fees.23 Seniors, young adults, military families, and
the unemployed are also hit hard.24 Americans aged 55 and over pay $6.2 billion in total
overdraft fees annually—at least $2.5 billion for debit card/ATM transactions alone25—and those
heavily dependent on Social Security pay $1.4 billion annually.26
C. Overdraft fees leave account holders worse off than lower cost coverage or even
no coverage at all.
Fee-based overdrafts not only leave account holders worse off than cheaper overdraft
alternatives; they even leave account holders worse than no overdraft coverage at all. For a
recent report on the impact of overdraft fees on older Americans, we tracked two months of
actual checking account activity of one panelist, whom we call Mary, from our database.27 Mary
is entirely dependent on Social Security for her income. We compared the actual activity with
what her account activity would have been with an overdraft line of credit. We then added a
third scenario: no fee-based coverage at all. The results are graphically demonstrated below.
Mary's Balance: A Real-life Case Study
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During January and February of 2006, Mary overdrew her account several times and was
charged $448 in overdraft fees. At the end of February, she had $18.48 in her account. She was
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trapped in a destructive cycle of debt, using the bulk of her monthly income to repay costly
overdraft fees. Notably, even with fee-based coverage, Mary’s utility bills were denied in both
January and February because overdraft fees had driven her so far into the red that the bank
eventually stopped approving her transactions.
With an overdraft line of credit at 18 percent, after two months, Mary would have paid about $1
in total fees for her overdrafts and would have had $420 in the bank.
Even if Mary had had no overdraft coverage at all, she would have been better off than she was
with fee-based overdraft. Five of her transactions, totaling $242, would have been denied—two
point-of-sale transactions and three electronic transactions. She would have been charged no fee
for the two point-of-sale transactions. She might or might not have been charged an NSF fee for
each of the three denied electronic transactions. She also might have been charged late fees if
any of the electronic transactions were bills. Assuming, conservatively, that she was charged an
NSF fee and a late fee for each of the three transactions, her ending balance still would have
been $489—more than enough to cover the value of the denied transactions.
Mary’s situation illustrates a problem common among the chronic overdrafters who pay the vast
majority of the fees: Overdraft fees simply beget more overdraft fees. Ultimately, fee-based
overdraft coverage prevents account holders from being able to meet obligations they otherwise
would have been able to meet.
Said another way, fee-based coverage can lead to denial of transactions that would not have been
denied but for the debt created by high-cost overdraft fees.
D. Overdraft fees are not reasonably avoidable by many consumers.
1. Account holders often lack sufficient information about their accounts.
The FRB has acknowledged the difficulty of knowing one’s own checking account balance,
noting that “consumers often lack information about key aspects of their account” and “cannot
know with any degree of certainty when funds from a deposit or a credit from a returned
purchase will be made available.”28 Debit holds (occurring when institutions make a portion of a
customer’s account balance unavailable pending settlement of the final amount of a purchase)
and deposit holds (occurring when institutions delay a customer’s access to deposited funds) and
the lack of transparency about the order in which transactions are cleared contribute to account
holders’ confusion about their balances. Making matters worse, account balance disclosures
sometimes include funds available for overdraft, without including warning that accessing those
funds could trigger fees, potentially leading customers to unwittingly spend more money than
they have.29
2. Economic hardship prevents those who pay the large majority of fees
from reasonably avoiding them.
The FRB has acknowledged in multiple contexts that broader economic hardship could prevent
consumers from reasonably avoiding injury. In the context of raising interest rates on existing
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credit card balances, for example, the FRB cited several sources indicating that loss of income,
illness, or other factors outside the consumer’s control lead to delinquency.30
Likewise, in its discussion of ability to repay in the final HOEPA rule, the FRB identified several
reasons why borrowers, especially in the subprime market, cannot necessarily avoid
unsustainable loans, including that “they may . . . urgently need the cash that the loan will
provide for a household emergency.”31
In the overdraft context, there is no question that economic hardship contributes to many account
holders’ inability to avoid fees.32
3. Financial institutions engage in many practices designed to maximize
overdraft revenue.
The increase in overdraft fees—both the cost and the frequency—over the past several years is
the result of a concerted effort on the part of many financial institutions to maximize overdraft
revenue. These institutions:
¾ have purchased specialized software that helps them maximize fee revenue and paid
consultants to help them do so;
¾ have expanded their overdraft programs to debit card purchases and ATM transactions;
¾ often post debits as quickly as possible, while delaying for as long as possible making
those deposits available for use;33
¾ manipulate the order in which they clear transactions.34 (Institutions often clear purchases
in order from highest to lowest, rather than the order in which they occurred, in order to
deplete the account to below zero more quickly. Once the account balance is negative,
the institution is able to charge an overdraft fee on each subsequently posted transaction,
often resulting in significantly more overdraft fees.)
E. Overdraft fees harm not only consumers, but also the banking sector and the
economy as whole.
Today’s exploitative fee-based overdraft programs harm the banking industry and, ultimately,
the economy as a whole.
Without baseline protections, institutions are engaged in a race to the bottom that provides
tremendous disincentives to operating fair overdraft programs. Given the high fees that
institutions generate through fee-based overdraft, institutions choosing to operate fair overdraft
programs risk placing themselves at a substantial disadvantage. It’s unsurprising, then, that most
of the largest institutions—and many smaller institutions—have substantially similar abusive
programs. (Of the largest institutions, only one—Citi—routinely denies debit card overdrafts.)
Moreover, institutions are generating a substantial portion of their revenues through overdraft
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practices that both regulators and legislators have deemed questionable. In the interest of safety
and soundness, all would be better served if institutions generated greater portions of their
revenue through practices that have not drawn such scrutiny and criticism. Instead, today’s
overdraft programs award banks for counterproductive programs while distracting them from
core banking activities. A representative of one financial institution that implemented software
designed to increase overdraft fees stated: “If I had two more products like the IMPACT
Automated Overdraft Privilege, I could quit making loans altogether.”35
Finally, taxpayers spent hundreds of billions of dollars to bail out banks while being told they
would provide critical credit to the economy—not with the expectation that institutions would
continue to extract revenues from those with relatively little resources. Redirecting these
individuals’ incomes toward productive goods and services would do far more for economic
recovery than allowing practices that drive them deeper into debt.
F. Concern about denied checks does not justify maintaining the status quo.
Some have posited that limiting today’s fee-based overdraft programs will create problems for
consumers by leading to an increase in bounced checks. It is important to note that, as Mary’s
story above illustrates, plenty of checks bounce even under today’s overdraft programs. In fact,
checks often bounce due to the debt created by high overdraft fees themselves.
Moreover, checks account for only about a quarter of all overdraft fees.36 The far more common
triggers of overdraft fees are debit cards—transactions that carry no penalty at all when denied.
V.

S. 1799 Addresses the Fundamental Problems with Today’s Overdraft Programs

S. 1799 addresses three key unfair features of fee-based overdraft programs: (1) charging fees
that are not reasonable or proportional to the cost to the institution of covering the overdraft; (2)
charging excessive numbers of fees that create a debt trap for those paying the majority of
overdraft fees; and (3) charging overdraft fees on debit card and ATM transactions without
obtaining a customer’s affirmative consent to having overdrafts covered.
A. Addressing High Cost: Reasonable and Proportional Requirement.
S. 1799 would require that overdraft fees be reasonable and proportional to the actual cost to the
institution of covering the overdraft, with the FRB providing additional guidelines for what
constitutes “reasonable and proportional,” potentially including a safe harbor.
As noted earlier, the average overdraft fee exceeds the amount of the overdraft covered. This
disparity is particularly outrageous given the short period of time for which the typical overdraft
is outstanding—three to five days37—and the low default risk overdrafts carry. Indeed, the only
two circumstances under which an overdraft loan is not repaid are when another deposit is never
made into the account or when the customer walks away from the account. Operational cost is
also low because most programs are highly automated.
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The recently passed CARD Act requires the FRB to promulgate standards for reasonable penalty
fees and specifies that penalty fees be proportional not only to cost but also to the violation or
omission. We support S. 1799’s slightly different approach, which does not authorize
consideration of the “violation or omission” because it is overwhelmingly clear that overdraft
fees as currently administered do not deter overdrafting.38 In fact, institutions’ overdraft practices
have evolved from approving the occasional overdraft as a customer courtesy to routinely
approving transactions, even those they could easily deny at the point of sale for no fee. These
practices encourage rather than discourage overdrafts.
In addition, the primary effect of the increase in the average overdraft fee charged over the last
decade has not been deterrence; rather, it has been to increase the number of overdraft
occurrences by chronic overdrafters, due in large part to the debt trap created by high fees.
The obvious way to deter overdrafts is to deny transactions that would overdraw the account—
not to approve them for an exorbitant fee that only drives consumers deeper into debt and makes
them more likely to overdraw their account again.
We note that while S. 1799 would exclude overdraft fees from the interest rate cap applicable to
federal credit unions, we do not support such exclusion and believe all credit extended by federal
credit unions should be subject to the interest rate cap.
B. Addressing Frequency: Annual Limit on the Number of Fees.
S. 1799 would limit the number of overdraft fees an institution may charge a customer to six per
year. After six fees have been incurred, the institution could only continue covering overdrafts
for a charge if the customer enrolls in a lower-cost alternative. The banking agencies have long
advised institutions to discourage excessive use of overdraft programs, but this guidance has
largely not been followed.39
This proposed limit recognizes that if a customer qualifies for a lower cost form of overdraft
coverage, the institution should provide that coverage to the customer. If the customer doesn’t
qualify for lower cost coverage, that customer certainly is not in a position to shoulder more than
six overdraft fees a year.
Banking regulators have also long discouraged practices analogous to excessive overdraft
loans.40 The repeat borrowing illustrated in our case study above is analogous both to loan
flipping of other high-cost short-term loans, such as payday loans, loan flipping in the mortgage
context, and pyramiding late fees:
¾ Other high-cost, short-term loan flipping. Excessive overdraft loans create a debt trap
similar to that caused by other high-cost, short-term lending. CRL’s recent research finds
that over three-fourths of payday loan volume is generated within two weeks of a
customer’s previous payday loan.41 While technically a borrower typically closes an old
payday loan and opens a new one, effectively the borrower is being flipped from one loan
into another—unable to repay one loan and meet essential expenses without taking out
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another loan.42 Payday loans beget payday loans, much like overdraft loans beget
overdraft loans.
¾ Mortgage loan flipping, which has already been identified as abusive. The repeated
extension of overdraft loans is also analogous to flipping borrowers from one mortgage
loan to the next. In the mortgage context, an originator sells the borrower an
unaffordable loan only to later refinance the borrower into another unsustainable loan,
extracting fees and stripping home equity from the borrower in the process. Earlier this
session, the House of Representatives passed H.R. 1728, which would ban this practice
for mortgage loans. In the overdraft context, cash is similarly stripped from customers
who are flipped.
¾ Pyramiding late fees, which the FRB has prohibited as an unfair practice. Pyramiding
late fees occur when lenders apply future payments to the late fee first, making it appear
future payments are delinquent even though they are, in fact, paid in full within the
required time period. As a result, lenders charge additional late fees.43 These fees
provide no benefit to the consumer while driving them further into debt.44 For customers
who incur the majority of overdraft fees, they often would have had sufficient funds in
their account to meet future expenses but for the excessive overdraft fees they have
incurred in previous periods.
How regulators have addressed these analogous abuses informs what is appropriate in the
overdraft context. In 2005, the FDIC limited excessive refinancings of payday loans by
prohibiting the entities it regulates from making payday loans to anyone who has had payday
loans outstanding for three months in any 12-month period.45 The FDIC guidance encourages
lenders to offer borrowers an alternative longer term product at that point but notes that even if
such alternative is not available, “an extension of a payday loan is not appropriate under such
circumstances.”46 Assuming a 14-day pay period, this standard limits the number of loans any
borrower can have to six per year, alleviating the debt trap while continuing to allow loans to the
occasional users. The FDIC further urges institutions to require “cooling off” or waiting periods
between payday loans.47 The limit on fees in S. 1799 is closely analogous to the FDIC’s
approach to limiting payday loans and would address the debt trap caused by overdraft loans in
much the same way.
Similarly, the FRB has long prohibited pyramiding late fees as an unfair practice through its
Credit Practices Rule,48 and it recently reinforced its stance by prohibiting the same under TILA
through its recent HOEPA final rule.49
C. Permitting Customers to Opt In is Crucial.
Consumers should be provided a meaningful choice about whether to participate in fee-based
overdraft programs. Automatically enrolling a customer in the program, even if an institution
allows the customer to opt out later (often after the damage has been done), does not provide a
meaningful choice.
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An opt-in arrangement provides the customer a moment during which he or she may evaluate the
options available and affirmatively choose the one most suitable. In its proposed rulemaking, the
FRB recognized the productive incentives an opt-in arrangement would offer: “[Opt-in would]
provide an incentive for institutions to persuade consumers of the benefits of the overdraft
service and enable the consumer to make an informed choice about the merits of the service
before he or she incurs any overdraft fees.”50
While an opt-in requirement must be coupled with other substantive protections, greater
transparency will foster competition in the marketplace, resulting in better choices for
consumers. Allowing no choice at all, or allowing automatic enrollment with only an
opportunity to opt out, are anti-consumer, non-transparent practices that have facilitated the race
to the bottom in this area over the past several years.
While the Federal Reserve’s recent action will require “opt-in” on debit card and ATM
transactions, codification of the protections increases the likelihood they will endure over time.
S. 1799 requires institutions to obtain consumers’ opt-in to overdraft fees on debit card and ATM
transactions. We support this requirement; we also support an opt-in requirement for overdraft
fees on checks and electronic transfers. For a complete discussion of this issue, see our 2008 and
2009 regulatory comment letters.51
VI.

Conclusion

We support S. 1799 for comprehensively addressing the most abusive features of today’s
overdraft programs. The bill would limit the high costs of these fees, would cut down on the
frequency which fees are charged to those least able to shoulder them, and would require the
customer’s express consent to overdraft fees on debit card and ATM transactions.
Thank you again for the opportunity to testify today. I look forward to your questions.
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APPENDIX A: Regulators Fail to Curb Abuses
Regulators first identified overdraft practices as a problem as early as 2001, when the OCC noted
the “complete lack of consumer protections” associated with these programs. Since then,
overdraft practices have grown exponentially worse. While regulators have taken no meaningful
steps to rein in abuses, Americans have paid well over $100 billion in overdraft fees.52
2001—OCC Interpretive Letter discusses numerous concerns about automated overdraft
programs, noting “the complete lack of consumer safeguards built into the program,” including a
lack of limits on the number of fees charged per month; similarities between overdraft fees and
other “high interest rate credit”; and the failure of banks to meet the needs of repeat overdrafters
in a more economical way. 53
2002—The FRB issues a preliminary request for comment on overdraft programs.54
2005—The FRB affirmatively exempts overdraft loans from the protections of the Truth in
Lending Act when it chooses to address overdraft programs under the Truth in Savings Act
instead.55 Overdrafts continue to be made without consumers’ explicit consent and with no costof-credit disclosures to allow comparisons of overdraft fees to less costly options.
2005—Regulators issue joint guidance, which reflects several of the OCC’s 2001 concerns. But
rather than explicitly prohibiting any of these practices as unfair and deceptive, the guidance
only provides “Best Practices.” When asked whether this guidance would be treated as law,
regulators responded: “The best practices, or principles within them, are enforceable to the extent
they are required by law.”56 But the regulators required none of them by law, and the guidance
has largely been ignored in the years since.
2007—Despite its joint guidance acknowledging that overdrafts are an extension of credit, the
OCC asserts in Miller v. Bank of America that its regulations allow banks to seize exempt
benefits such as Social Security to pay overdraft loans and fees, claiming that they are not
“collect[ing] a debt.”
2008—Regulators issue a proposal under their authority to address unfair and deceptive practices
(UDAP). The proposal covers all transaction types (checks, electronic payments, debit card and
ATM) but proposes only that consumers have the right to “opt out” of high-cost overdraft
programs—not that institutions must obtain consumers’ explicit consent before enrolling them.
Regulators later withdraw the proposal.
2009—The FRB issues a rule addressing consent to overdraft fees on debit card and ATM
transactions. Its provides no additional substantive protections, such as a limit on excessive fees
or a requirement that fees be reasonable and proportional to the cost to the institution of covering
the overdraft.
Ongoing—Best Practices Guidance continue to be largely ignored by institutions and the
regulators alike. The OCC’s Compliance Handbooks make no reference to overdraft programs at
all,57 much less to Best Practices.
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