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Chair Warren, Ranking Member Kennedy, Members of the Subcommittee, thank you for the op-
portunity to give this testimony.

I am the Director of Policy and Advocacy at the American Economic Liberties Project, a policy
and advocacy organization dedicated to addressing the problem of concentrated economic
power—monopolies. The harms of systemic monopolization in America are vast: higher consumer
prices, fewer small businesses, depressed levels of entrepreneurship and business dynamism, more
fragile supply chains and shortages, markedly lower wages for workers (particularly lower-income
workers), regional inequality, worse outcomes for patients as a result of hospital mergers and private
equity roll-ups, reduced military preparedness resulting from extreme concentration in the defense
industry, the destruction of a sustainable revenue model for local news because of Google and Face-
book’s monopolization of digital advertising, and I could go on. The point is that monopoly power is
one of the main impediments to broad-based social, economic, and racial justice in America.

My journey to Economic Liberties and the anti-monopoly movement, which seeks to revive en-
forcement of our nation’s antitrust laws and increase competition across the economy, has much
to do with two professional experiences in the years following the 2008 global financial crisis. The
first was working as a corporate attorney at a global law firm, where I witnessed how quickly big
banks, including those that had been deemed “too big to fail” after causing the mortgage crisis,
had rebounded and were generating incredible gains through record deal flow. Their insulation
from the consequences of irresponsible risk-taking was striking, and it suggested that something
about our policy responses had been horribly misguided.

The second was working as a regulatory attorney and Senior Advisor at the Consumer Financial
Protection Bureau, taking on the payday lending industry, debt collectors, and banks that cheated
consumers and imposed ridiculous fees like overdraft charges that nickel and dimed Americans at
one of the country’s most vulnerable moments. At the CFPB, we used our legal authorities aggres-
sively to hold those who broke the law accountable and ensure consumers knew their rights in the
financial marketplace.

But the reality was that we were swimming upstream. The structural advantages of large financial
institutions put in place in the 1990s, and turbo-charged after the financial crisis, ensured that they
knew they could lie to their regulators, consider fines rounding errors, and expect that consumers,
small businesses, and entrepreneurs would take it because there was nowhere else to go.



These experiences made clear to me that concentrated economic power was the most pressing
problem of our times, and in the years since I’ve helped lead a growing movement to revive our
nation’s antitrust laws and address the threats to our economy and democracy from concentrated
corporate power.

Consolidation in the banking sector is one area requiring special attention. In 1990, there were
15,000 banks in America.! Today, there are hardly more than 4,000.% The six largest banks — JP
Morgan Chase, Bank of America, Citigroup, Wells Fargo, Goldman Sachs, and Morgan Stanley —
control more assets ($13.6 trillion) than all others combined.* The largest four “trillionaire” banks,
which controlled under 10% of the nation’s deposits in 1995, accounted for 36% in 2020.* Mean-
while, the share of assets held by smaller banks with total assets under $1 billion has dropped from
25% in 1994 to just 6% in 2019, likely even smaller now.’> Today, more than three- quarters of the
United States’ local banking markets are considered uncompetitive, even more pronounced in rural
areas, where nearly 90 percent of local markets are considered highly concentrated.®

Most of this consolidation has not occurred organically, but rather, results from persistent merger
and acquisition strategies with disastrous consequences for the business community and consum-
ers, and the stability of our financial system overall as more and more power and capital concen-
trates in fewer and fewer hands at the top of the financial food chain, allowing a handful of pow-
erful financial firms to exercise outsized control over our economy and democracy. This year has
seen a string of bank failures — Silvergate Bank, Signature Bank, Silicon Valley Bank, and First
Republic Bank — which have required federal intervention and heightened concerns about the sta-
bility of the banking industry. Many of these same banks had undergone recent mergers or raced
towards rapid growth after the rollback of critical financial regulations.

Despite the litany of evidence of the harms of bank consolidation and recent bank failures spot-
lighting financial stability risks of a consolidated banking industry, some of our top economic
officials continue to argue that more consolidation is needed, cheerleading more bank mergers.’
Economic Liberties recently led sixteen other public interest organizations in writing to Treasury
Secretary Yellen and Acting Comptroller of the Currency Hsu to express our concerns about
cavalier attitudes towards banking consolidation.

Yesterday, on the same day that Acting Comptroller Hsu publicly pushed for more bank mergers,
his own agency found that too big to fail mega-bank Bank of America systematically and illegally
double-dipped on fees slapped on customers with too little money in their accounts without
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customer knowledge or authorization.® Bank of America was ordered to pay a quarter billion
dollars in victim restitution and penalties.’

At its core, banking is not like other industries, and banks are not companies like any other — they
play a unique role in the economy. The U.S. banking system functions through private firms that
carry out a public function on behalf of the central bank and Treasury Departments. This monetary
function is banks’ most important purpose — above credit intermediation and generation — meaning
that banking is uniquely vested with the public interest.'!” While the public allows banks a license
to engage in vital commercial activity crucial, creating money and credit, banking law endeavors
to prevent them from abusing this privilege. Accordingly, Congress long ago determined that bank
consolidation deserved special scrutiny, passing the Bank Holding Company Act in 1956 and the
Bank Merger Act in 1960, in addition to the nation’s antitrust laws prohibiting anticompetitive
mergers.

To put it bluntly: in recent decades, bank regulators have failed to enforce antitrust laws and these
statutes in the banking sector, to the detriment of small businesses, consumers, entrepreneurs and
the stability of our economy overall. That’s why I’'m grateful to the Senators for organizing this
hearing, which can hopefully serve as an accelerant to learn from past mistakes in policymaking
as the Justice Department and banking regulators reconsider merger policy in this critically im-
portant market.

L The Cost of Bank Mergers and Consolidation

Contrary to industry boosters who suggest that consolidation has resulted in greater efficiencies,
bank consolidation has wrought devastating consequences for communities and small businesses
across the country.

For example, in Ohio, where I live, the $22 billion mega-merger between Columbus-based Hun-
tington Bank and Michigan’s TCF in 2021 led to more than 250 branch closures.!! When Hunting-
ton acquired Ohio-rival First Merit in 2016, they shuttered over 100 branches in the state.

Historically, a key factor driving dynamism in the American economy is the large number of small
banks, including their physical branches, serving communities-consumers and small businesses-
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across the nation. This is still true today: smaller banks provide banking access to local communi-
ties, offering community-connected, face-to-face consumer banking services, and more accessible
and affordable financial products with fewer fees. Just ask Federal Reserve Chair Jerome Powell,
who in testimony before House Financial Services last month revealed that after his family’s most
recent mortgage was denied by a huge bank they turned to a local community bank — which, know-
ing both his family and the house itself, gave the family a mortgage within days. This is a common
story across America.

Small local banks, in addition to providing banking access to rural communities that larger banks
avoid, also play a particularly outsized role in commercial lending to small and newly formed
businesses, including during times of economic stress when access to credit dries up.'? Small busi-
nesses and entrepreneurs rely on smaller local banks to access the credit and financing they need
to grow. This is partly because larger banks prioritize larger businesses, simply because it is easier
to award and manage fewer, larger loans. '

Big banks’ prioritization of larger businesses showed during COVID, when the federal Paycheck
Protection Program (PPP) offered forgivable loans through banks to American firms at the height
of the COVID pandemic. This program laid bare the consequences of consolidation, with areas
with the most big banks less likely to receive PPP funding.!* Tellingly, the four largest U.S. banks
originated just 3 percent of PPP loans, even though they originated 36% of small business loans
before the program.'> In contrast, though community banks account for just 15 percent of bank
industry assets and 12 percent of loans, they issued 31 percent of all PPP loans made by banks. !¢

These benefits to small businesses from smaller community and regional banks are lost through
mergers. For small businesses that can still access credit after a bank merger, the cost of credit
increases, with more difficult terms and lower loan sizes.!” One study suggested that post-merger
branch closures lead to a 22% decrease in banks’ small business lending.'® Banking consolidation
has degraded access to capital, creating capital deserts for many aspiring entrepreneurs — 80% of
whom struggle to obtain any funding at all.!” After bank mergers, new business formation drops,
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with documented links to declines in commercial real estate development, construction activity,
and local property prices, and rises in unemployment and income inequality.?°

A consolidated financial sector cuts back drastically on consumer services as well. Mergers elim-
inate important services associated with in-person, brick-and-mortar branches — like extended
business hours, ATMs, safety deposit boxes, and customer service benefits?! —with physical prox-
imity to a bank branch also playing a significant role in, for example, whether Americans can
obtain a mortgage.”> When BB&T and SunTrust merged in 2019 to become Truist, the merged
bank closed over 820 branches across the country, nearly a third of its locations.?> M&T Bank, as
part of its 2022 $7.6 billion purchase of Connecticut-based People’s United, announced plans to
reduce its footprint in New York and Connecticut by more than 40 locations.>* U.S. Bank, after
winning approval for its $8 billion takeover of Union Bank in December 2022, announced 145
branch closures in California alone.?® With the merger-induced loss of bank branches, access to
banking tightens, credit dries up, and too many Americans are pushed out of the financial system.

This particularly affects low-income and minority communities. In fact, 25% of all rural bank clo-
sures are in majority-minority census tracts.?® Elderly, low-income, disabled, and non-college-ed-
ucated Americans more heavily rely on brick-and-mortar bank branches for financial services.?’
Branch closures can push consumers out of the banking system entirely, driving them into the arms
of predatory non-bank financial companies like payday lenders and check cashers that pop up in
place of banks after merger-induced branch closures, leading to more debt collections and evic-
tions.?

20 Bill Francis et al., “Bank Consolidation and New Business Formation,” Journal of Banking and Finance 32 8,
2008, https://www.sciencedirect.com/science/article/abs/pii/S0378426607003718; Garmaise and Moskowitz, "Bank
Mergers and Crime.”

21 Committee for Better Banks, “Mapping the Banking Divide: How Bank Branch Openings Close Financial Oppor-
tunities,” Sept. 29, 2022, https://storymaps.arcgis.com/stories/79517729159c¢4db38dbc3e032e0d42¢1; Jaime Weis-
berg, “How Branch Closures Impact Hard Hit Communities,” Association for Neighborhood & Housing Develop-
ment, May 6, 2021, https://anhd.org/blog/how-branch-closures-impact-hard-hit-communities.

22 Sumit Agarwal and Robert Hauswald, “Distance and Private Information in Lending,” The Review of Financial
Studies, July 2010, https://papers.ssrn.com/sol3/papers.cfm?abstract id=996602.

2 Richard Craver, “Truist surpasses goal of closing 800 branches. Workforce down 14% since bank debuted.,” Win-
ston-Salem Journal, April 19, 2022, https://journalnow.com/business/local/truist-surpasses-goal-of-closing-800-
branches-workforce-down-14-since-bank-debuted/article 73c¢96916-bf1d-11ec-b566-1f02b2039bbd.html.

24 Denise Civiletti, “M&T Bank’s acquisition of People’s United to close in early April,” Riverhead Local, March
17, 2022, https://riverheadlocal.com/2022/03/17/mt-banks-acquisition-of-peoples-united-to-close-in-early-april.

25 John Lindt, “U.S. Bank acquires Union Bank. Here’s what it means for customers in SLO County,” The San Luis
Obispo Tribune, March 8, 2023, https://www.sanluisobispo.com/news/business/article272814670.html.

26 Jason Richardson et al., “Bank Branch Closures from 2008-2016: Unequal Impact in America’s Heartland,” Na-
tional Community Reinvestment Coalition, May 2017, https://ncrc.org/wp-content/up-
loads/2017/05/NCRC_Branch_Deserts_Research Memo_ 050517 2.pdf.

27 National Survey of Unbanked and Underbanked Households, FDIC, 2021, https://www.fdic.gov/analysis/house-
hold-survey/202 I report.pdf.

28 Vitaly Bord, “Bank Consolidation and Financial Inclusion: The Adverse Effects of Bank Mergers on Depositors,”
Harvard Business School, Dec. 1, 2018, https://scholar.harvard.edu/files/vbord/files/vbord-bank consolida-
tion_and_financial inclusion_full.pdf; Dimuthu Ratnadiwakara and Vijay Yerramilli, “Effect of Bank Mergers on
the Price and Availability of Mortgage Credit,” Sept. 2020.



https://www.sciencedirect.com/science/article/abs/pii/S0378426607003718
https://storymaps.arcgis.com/stories/79517729f59c4db38dbc3e032e0d42e1
https://anhd.org/blog/how-branch-closures-impact-hard-hit-communities
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=996602
https://journalnow.com/business/local/truist-surpasses-goal-of-closing-800-branches-workforce-down-14-since-bank-debuted/article_73c96916-bf1d-11ec-b566-1f02b2039bbd.html
https://journalnow.com/business/local/truist-surpasses-goal-of-closing-800-branches-workforce-down-14-since-bank-debuted/article_73c96916-bf1d-11ec-b566-1f02b2039bbd.html
https://riverheadlocal.com/2022/03/17/mt-banks-acquisition-of-peoples-united-to-close-in-early-april
https://www.sanluisobispo.com/news/business/article272814670.html
https://ncrc.org/wp-content/uploads/2017/05/NCRC_Branch_Deserts_Research_Memo_050517_2.pdf
https://ncrc.org/wp-content/uploads/2017/05/NCRC_Branch_Deserts_Research_Memo_050517_2.pdf
https://www.fdic.gov/analysis/household-survey/2021report.pdf
https://www.fdic.gov/analysis/household-survey/2021report.pdf
https://scholar.harvard.edu/files/vbord/files/vbord_-_bank_consolidation_and_financial_inclusion_full.pdf
https://scholar.harvard.edu/files/vbord/files/vbord_-_bank_consolidation_and_financial_inclusion_full.pdf

Bank consolidation also raises consumer privacy concerns. Privacy, an “important dimension of
quality,” impacts how consumers’ sensitive financial data is collected, aggregated, and often fur-
ther monetized when banks sell that data to third parties. Mergers — which concentrate data in
fewer number of financial institutions, leaving more Americans are increased risk of data breaches
— enable banks to harvest and blend consumer, “making it easier for them to price discriminate and
take advantage of customers’ biases.”?’

As merged banks take advantage of their increased market power, they reduce the services they
provide while increasing prices for services and products that remain. Banks reduce interest rates
for depositors®® and hike the “junk fees” they levy on consumers for basic financial services —
painful fees for things like account maintenance, ATM access, nonsufficient funds, overdrafts, and
stop payments — lucrative practices for banks that cost Americans billions every year. *' These junk
fees make it more expensive for low-income households to keep their bank accounts.*? Bank mer-
gers are associated with higher rejection rates for mortgage applications*® — particularly for feder-
ally backed mortgage loans insured by the Federal Housing Authority (FHA), on which lower
income and minority borrowers are more reliant for homeownership.** Low-income and racial mi-
nority communities are also disproportionately targeted by banks’ junk fees relative to other cus-
tomers, compounding racial wealth imbalances and exacerbating economic inequality.>’

With these branch closures also come job losses. The BB&T-SunTrust merger saw more than
8,000 jobs lost.® After a $2.6 billion merger with Flagstar Bank, New York Community Bank in
2023 cut more than a thousand jobs,*” while after its merger with People’s Bank, M&T Bank an-
nounced plans to cut 28% of its jobs in the state.>® One study quantified these job losses, high-
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lighting that a 142-point increase in county-level HHI corresponds with a 0.5 percent drop in em-
ployment — jobs that remained took a 2 percent hit to average wages, with a more drastic fall in
Black communities.>”

For large financial institutions, the perception among other market participants that they will re-
ceive government bailouts — the “too-big-to-fail subsidy,”*’ only further emphasized during the
bank collapses of 2023 — allows big banks to borrow more cheaply than they would otherwise,
given their risk profiles.*! This gives banks a financial incentive to grow even larger, disadvantag-
ing smaller firms like community banks, degrading competition, and artificially encouraging fur-
ther consolidation.*?

Bank mergers also pose a threat to competition in other industries outside of the financial sector.
Bank consolidation, via increased risk of depository institutions failure, leading to bankruptcies of
corporate clients — take SVB, for example, whose failure was described as “an extinction level
event for startups” that “will set startups and innovation back by 10 years or more.”** Mergers also
lead banks to prioritize credit to larger incumbent firms,* decreasing credit availability and in-
creasing its cost to smaller companies and startups.*’ As the U.S. Supreme court put it simply in
1963: “concentration in banking accelerates concentration generally.”*

When industry boosters propose further consolidation as a positive solution to bank failures, the
truth is that this consolidation comes with grave short- and long-term consequences for everyday
Americans.

IL. Threats to Financial Stability

Relevant to the events of this past year in the industry, bank mergers and consolidation also in-
crease systemic risk in the financial system. The concentration of assets at a handful of large fi-
nancial institutions concentrates the risk of failure within fewer points in the banking system, mag-
nifying risk and increasing fragility. This is borne out by the Federal Reserve’s own research,
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demonstrating that distress at of a single $250 billion bank would be far worse for the economy
than if five $50 billion banks failed separately.*’

Bank consolidation imparts large financial institutions an implicit government bailout guarantee
exemplified in the phrase “too-big-to-fail,” leading to banks that are far more willing to take dan-
gerous risks.*® Despite common claims that larger banks have more modern and sophisticated sys-
tems for risk management, there is little evidence to support that claim. In fact, some studies show
the opposite, with the more complex business models of larger banks increasing systemic risks
that they are operationally unable to monitor or manage.*’

Before 2008, federal banking agencies largely ignored financial stability concerns in bank merger
review, viewing consolidation, as, if anything, a benefit to financial stability, due to increased
profits. After the 2008 financial crisis, which demonstrated the consequences of consolidation with
painful clarity, Congress acted to prioritize bank mergers’ financial stability risks, ordering the
banking agencies to take into account “risk[s] to the stability of the United States banking or fi-
nancial system” in merger review.>® While a welcome change from the status quo, thus far the
Federal Reserve’s application of this standard has been questionable. Former Federal Reserve
Governor Daniel Tarullo has suggested Federal Reserve regulators pay little attention to these
systemic risks in bank merger review, warning that the Fed lacks a “reasonably well-developed
and well-explained approach” to financial stability analysis.>! This must change. Financial stabil-
ity must be brought to the forefront of bank merger review.

This year, with the collapse of Silvergate, Signature, Silicon Valley, and First Republic Banks, it
is clear that our regulators have deeply misjudged the risks of regional and midsized banks, which,
though large, hardly approach the behemoth size of their Wall Street counterparts.

When approving SVB's acquisition of Boston Private Bank in 2021, the Federal Reserve stated
that the bank “would not be a critical services provider or so interconnected with other firms or
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markets that it would pose significant risk to the financial system in the event of financial dis-
tress.”>? This systemic misjudgment, which has helped facilitate far too much of today’s banking
consolidation, must be rethought.

Financial consolidation leads to financial crises, which, in a vicious cycle, lead to even more con-
solidation. For example, the 2008 financial crisis, which has been identified as “a predictable con-
sequence of excessive consolidation in the banking sector,” was both the result and cause of in-
dustry consolidation.> The crisis, a mass concentration event itself, was the product of a wave of
bank consolidation sparked by deregulation that concentrated risk, assets, and economic power in
the hands of a dwindling number of larger and larger firms, each in turn taking larger and larger
risks. The resolution of the financial crisis, ironically, led to further consolidation as regulators
turned to emergency mergers as short-term solutions that made the biggest banks even bigger,
intensifying systemic risk, entrenching their market power, and undermining financial stability in
the long term.>*

While proponents of consolidation may argue consolidation boosts stability, evidence suggests
that increasing competition increases financial stability. Competition prods banks to take on more
diversified risks, lessening fragility in the banking system,> and in local banking markets, reduces
the likelihood of a financial crisis.>® An investigation of bank competition before the 2008 finan-
cial crisis revealed that banks in competition-starved markets were more likely to engage in risky
activity and more likely to fail.>’

Merging banks also increase financial stability risk by increasing banks’ penchant for risk-taking
behavior, also referred to as moral hazard.>® Like the phenomenon of “too big to fail” subsidies
that distort industry competition, too big to fail size also incentivizes riskier behavior as banks may
operate with an implicit government bailout guarantee.>’

Currently, financial stability concerns about further consolidation unfortunately continue to be ig-
nored. This must change. Earlier this year, the collapse of First Republic Bank led to its purchase
by JP Morgan, the nation’s largest bank, in turn inflating JP Morgan’s size by $200 billion. While

52 Order Approving the Merger of Bank Holding Companies, the Merger of Banks, and the Establishment of
Branches, Federal Reserve FRB Order No. 2021-08, Jun 10, 2021, https://www.federalre-
serve.gov/newsevents/pressreleases/files/orders20210610al.pdf

53 Kress, Reviving Bank Antitrust

54 Prepared Remarks of CFPB Director Rohit Chopra at the 2023 American Economic Liberties Project Anti-Mo-
nopoly Summit, Washington, D.C., May 4, 2023, https://www.consumerfinance.gov/about-us/newsroom/prepared-
remarks-cfpb-director-rohit-chopra-2023-american-economic-liberties-project-anti-monopoly-summit/.

35 Deniz Anginer et al., “How Does Competition Affect Bank Systemic Risk?” 23 Journal of Financial Intermedia-
tion, 2014, https://www.sciencedirect.com/science/article/abs/pii/S1042957313000600

% Klaus Schaeck, Martin Cihak & Simon Wolfe, Are Competitive Banking Systems More Stable?, 41 J. MONEY,
CREDIT & BANKING 711, 713 (2009).

57 Brian Akins, Lynn Li, Jeffrey Ng & Tjomme O. Rusticus, Bank Competition and Financial Stability: Evidence
from the Financial Crisis, 51 J. FIN. & QUANTITATIVE ANALYSIS 1, 1 (2016).

38 JinAh Kim, “Effects of Bank Mergers on Risk Leading Up to the 2007-2008 Mortgage Crisis,” University of
Pennsylvania Wharton School, 2016, https://repository.upenn.edu/cgi/viewcontent.cgi?article=1008 &context=spur.
$Gaetano Chionsini et al., “Bank Mergers, Diversification And Risk,” Banca d'ltalia, Banking and Financial Super-
vision, 2004, https://citeseerx.ist.psu.edu/docu-

ment?repid=repl &type=pdf&doi=ee91b897{36031ddac87701899¢ec152e9bf471d]1.



https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-cfpb-director-rohit-chopra-2023-american-economic-liberties-project-anti-monopoly-summit/
https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-cfpb-director-rohit-chopra-2023-american-economic-liberties-project-anti-monopoly-summit/
https://repository.upenn.edu/cgi/viewcontent.cgi?article=1008&context=spur
https://citeseerx.ist.psu.edu/document?repid=rep1&type=pdf&doi=ee91b897f36031ddae87701899ec152e9bf47fd1
https://citeseerx.ist.psu.edu/document?repid=rep1&type=pdf&doi=ee91b897f36031ddae87701899ec152e9bf47fd1

the transaction received regulatory approval from the FDIC — required by law to accept the highest
bid and lowest cost to the Deposit Insurance Fund — it also was approved by the OCC, which is
legally obligated to consider whether the merger poses a risk to the stability of the financial sys-
tem.%’ The OCC stated that “[t]he Transaction does not increase risk to the stability of the United
States banking or financial system as it facilitates the orderly resolution of an insured depository
institution in default.”®! Several aspects of this analysis are deeply troubling:

- By the G-SIB score metric, which estimates the impact to our financial system of large
bank failures, the First Republic acquisition represented between an 800 percent and 1400
percent increase in risk to the banking system over other reported bids.? It is troubling that
the OCC chose to approve this deal and make the country’s biggest bank even bigger.

- The OCC made no mention of a determination of the managerial risks and community
impacts of JP Morgan’s compliance record.®® JP Morgan has paid more than a billion dol-
lars in fines just since 2020 for violating the law, including for market manipulation, mis-
managing Americans’ mortgage escrow balances, and failing to properly protect its cus-
tomers from identity theft.%*

- JP Morgan already exceeded the Riegle-Neal national deposit cap by owning more than
10% of the nation’s bank deposits. But for a loophole allowing banks in violation of the
cap to purchase failing banks, federal law would prohibit JP Morgan from consummating
any bank merger in every other circumstance.®

Ultimately, federal bank regulators must properly place financial stability concerns at the forefront
of bank merger review and cease the facilitation of further bank consolidation, or risk disaster.

III.  Failures of Financial Regulation and Bank Merger Policy

Today’s banking consolidation has been enabled by decades of systemic regulatory rollback. The
1994 Riegle-Neal Act allowed interstate bank mergers, previously prohibited, sparking a wave of
mergers. The 1999 Gramm-Leach-Bliley Act repealed critical parts of Great Depression-era finan-
cial regulations known as Glass-Steagall, separating commercial banks from investment banks and
insurance companies, sparking another wave of mergers and inflaming risks of conflicts of interest
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in finance. Even the Dodd-Frank Act, passed in the wake of the 2008 financial crisis, was partly
rolled back in a 2018 bank deregulation bill — again sparking a wave of mergers. In the case of
2018 Dodd-Frank rollback, eight of the ten largest bank mergers of the past decade were an-
nounced following 2019, igniting a rush of consolidation that helped lead to the bank collapses of
2023. The collapses of 2023, like other financial crises, in turn further concentrated the industry:
SVB’s death vaulted purchaser First Citizens to the sixteenth-largest U.S. bank,% and New York
Community Bank, among the top 40 in asset size, scooped up Signature Bank’s assets in “the deal
of a lifetime.”®” The sale of First Republic to JPMorgan, already the nation’s biggest bank, allowed
JPMorgan to flout the nationwide 10% deposit cap and add $200 billion in assets, the firm’s “best
deal in decades.”®

Despite a track record of failure in recent decades that could lead one to assume that either the
United States has no bank antitrust laws or no agencies tasked with enforcing them, American
financial regulators are statutorily bound to control consolidation in the banking system and miti-
gate the associated risks and harms. To address consolidation in banking, Congress enacted the
Bank Holding Company Act in 1956 and the Bank Merger Act in 1960, together known as the
bank merger statutes. Under these statutes, authority over bank mergers review is shared between
the Federal Reserve, the Office of the Comptroller of the Currency (OCC), the Federal Deposit
Insurance Corporation (FDIC), and the Justice Department. Together, none of these agencies has
blocked a bank merger in 20 years.®

The bank merger statutes also provide banking agencies with an analytic framework to use in
evaluating proposed mergers. This framework is far stricter than is the case for our other merger
laws under the Clayton Act, which also applies to banks. Let me be clear: despite the lax attitude
that regulators and financiers have had towards bank mergers and consolidation, the laws of this
land clearly hold consolidation of the financial sectors to a far stricter and higher standard than
consolidation elsewhere.

The Bank Merger Act requires the agencies to consider several factors:
- The merger’s effect on competition;
- Risks to financial stability stemming from the merger;
- The merger’s impact on the public interest;
- The condition of the bank’s finances and management, as well as its future prospects; and
- The merging banks’ record combating money laundering.”®

% Antoine Gara and Stephen Gandel, “How family-controlled First Citizens became a top-20 US bank,” Financial
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ders/2002/20021223/attachment.pdf.

7012 U.S. Code § 1828.



https://www.ft.com/content/b883e5f6-811e-4fbe-a522-98f7ed098270
https://seekingalpha.com/article/4588955-new-york-community-bancorp-big-win-signature-bank-bargain-lifetime
https://seekingalpha.com/article/4588955-new-york-community-bancorp-big-win-signature-bank-bargain-lifetime
https://www.bloomberg.com/news/articles/2023-05-01/odeon-s-dick-bove-says-first-republic-may-be-jpmorgan-s-best-deal-in-decades
https://www.bloomberg.com/news/articles/2023-05-01/odeon-s-dick-bove-says-first-republic-may-be-jpmorgan-s-best-deal-in-decades
https://www.federalreserve.gov/boarddocs/press/orders/2002/20021223/attachment.pdf
https://www.federalreserve.gov/boarddocs/press/orders/2002/20021223/attachment.pdf

The Bank Merger Act set forth a clear anti-monopoly mandate, requiring agencies to “take into
consideration the effect of the transaction on competition (including any tendency towards mo-
nopoly).””!

Enforcing these laws consistently is a critical prophylactic measure necessary for regulators to
adhere to, in particular given that in times of crisis more immediate concerns of financial stability
often come to the fore. But even amid this year’s banking tumult, consolidation should not be
viewed as either a safe or positive resolution strategy, particularly given that regulators themselves
have had a poor record of risk evaluation during the regular course of bank M&A.

The Dodd-Frank Act requires large banks to have resolution plans, also known as “living wills,”
which outline a bank’s strategy for how it can safely fail without a government bailout. The largest
and most systemically important U.S. banks have since 2008 frequently submitted resolution plans
rejected or found lacking by the FDIC and Federal Reserve.’? After the failures of SVB, Signature,
and First Republic, FDIC board member and Consumer Financial Protection Bureau (CFPB) Di-
rector Rohit Chopra concluded, “I don’t think anyone truly believes the current plans filed by Wall
Street firms are anything more than a fairy tale.””> We agree.

President Joe Biden’s 2021 Executive Order on Competition marshalled a whole-of-government
approach to reinvigorating competition in the American economy, tasked bank regulators with
strengthening bank merger oversight to guard against excessive market power.’* While both the
FDIC and Department of Justice responded by requesting public comment on revamping their
bank merger policies, the Federal Reserve and OCC have thus far said little about how they plan
to meet this responsibility.

Furthermore, the Department of Justice has signaled that it will ramp up its involvement in bank
merger review and look to block bank mergers that it sees as violating the law.”> In a recent speech,
Assistant Attorney General for Antitrust Jonathan Kanter highlighted the DOJ’s new approach,
pointing to the DOJ’s authority to directly challenge even bank mergers federal banking agencies
have approved. Kanter also lamented the outdatedness of the 1995 DOJ bank merger guidelines
and inappropriateness of applying them to today’s banking industry, ultimately indicating a new
framework was imminent.
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But legislative action is also important. In particular, last session Senator Warren and Representa-
tive Chuy Garcia introduced the Bank Merger Review Modernization Act.”® The Act would require
bank mergers to be in the public interest, giving the CFPB oversight of mergers between consumer-
facing banks, requiring that merger review discussions are made public, clear risk metrics to assess
the systemic risks of bank mergers, banking regulators to make clear assessments of individual
anticompetitive risks, and that only banks with strong risk management records be allowed to
merge. These changes, in addition to existing statutory authority, will help fend off harmful con-
solidation in the banking industry.

111. Conclusion

Recent signs indicate conflicting visions of what competition in banking should be. One vision
holds that banks need to get bigger — that they should swallow competitors and swell in size in a
gruesome battle to become the last bank standing. When regulators like Secretary Yellen and Act-
ing Comptroller Hsu propose facilitating this outcome they demonstrate clearly not only that they
have learned nothing about policy from the 2008 financial crisis and the slow years of recovery,
but that they are blind to the vast economic devastation and widespread human misery it engen-
dered. To desire such an economy is to desire an economy that lurches from crisis to crisis, led by
too big to fail banking firms abusing and cheating captive customers who have nowhere else to
turn. This vision is untenable: we tried it, and it failed, crippling the economy in the process. To
do so again would be insanity.

A different vision holds that we must preserve and protect the decentralized U.S. banking system,
which has facilitated the world’s strongest economy. That we must prioritize competition that leads
to better products, better prices, and a more stable and sustainable economy — one that embraces
the American tradition of a diverse array of banks serving their communities, allowing small busi-
nesses to flourish, incentivized to treat consumers with care and respect. One that battles not for
size in a winner-take-all fight but to provide better banking to every American in every community
in the country.

Our banking system should be built around a commitment to an equitable and fair economic sys-
tem. These were the principles that precipitated the passage of, and are reflected in, the Bank Mer-
ger laws. These principles should not change, nor has there been any reason to change them. Amer-
ica thrives with a robust and competitive banking sector, and Congress and this subcommittee has
an opportunity to ensure that the American government lives up to that mandate.

2008 taught us valuable lessons at a cost too painful to ignore. The record, littered with crime,
fines, and irreparable consumer abuse, does not show that too big to fail banks are better at lending
and facilitating commerce than their smaller counterparts. If anything, it shows that they prioritize
breaking the rules to enrich themselves and ripping off their customers above improving service
and access. If you believe Yellen and Hsu, that is what smaller banks should compete to become.
We disagree.
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Thank you again for inviting me to be a part of today’s hearing. I look forward to your questions.



