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Chairman Shelby, Ranking Member Sarbanes, Senator Crapo, and other members of the 

Committee, on behalf of the Credit Union National Association  (CUNA), I appreciate this 

opportunity to come before you and express the association’s views on legislation to help alleviate 

the regulatory burden under which all insured financial institutions operate today.     

 

CUNA is the largest credit union advocacy organization, representing over 90% of our nation’s 

approximately 9,000 state and federal credit unions and their 86 million members. 

 

I am Chris Loseth, President & CEO of Potlatch No.1 Federal Credit Union and Chairman of the 

Idaho Credit Union League’s Government Affairs Committee.  Potlatch No.1 Federal Credit Union 

is a low-income community chartered credit union, serving a total of thirteen counties -- eleven in 

Idaho and two in Washington.  Five of these counties are included in our low- income community 

charter, while the other eight counties were added through the Underserved Community 

designation.  
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The average unemployment rate in the counties we serve (through March of 2005) is 8.1% (with the 

high being 14.6%). We are very aware of these circumstances and offer several programs to assist 

our members when they need us most.  For example, we offer checking accounts that have no 

minimum balance requirement, no monthly fees or transactional fees.  We also offer debit cards 

with no monthly fees or transactional fees. Our ATM’s charge no fees to our members.  According 

to Callahan and Associates, a national rating service, we rank in the 93rd percentile for checking 

account penetration, and in the 92nd percentile for checking accounts outstanding among credit 

unions in the U.S. for March 2005. 

 

Our lending services also have no loan set up fees, no application fees, no annual fees, and are 

priced competitively in the market place for the benefit of our members. We rank in the 94th 

percentile for loans outstanding and in the 90th percentile for our loan to share ratio among credit 

unions in the U.S. (Callahan and Associates, March 2005).  

 

Potlatch No.1 Federal Credit Union offers members free financial counseling through our trained 

staff, financial literacy classes on a range of topics for our members, and provides volunteers to 

teach in the local elementary, junior and senior high schools and local colleges to help further 

financial literacy education. We offer free AD&D insurance to our members, free life savings 

insurance, free notary services, and low balance certificates of deposit.  We also do not have fees 

for low balance savings accounts, check cashing, and a many other common nuisance fees that 

many financial institutions charge. 
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Our credit union’s ability to continue serving the financial needs of our current members and our 

potential members who need access to our services in Northern Idaho and Eastern Washington will 

be significantly reduced without the regulatory relief this Committee is addressing.    

 

CUNA is pleased that the Committee is moving forward with its efforts to provide regulatory relief 

of unneeded and costly burdens.  Some might suggest that the Credit Union Membership Access of 

19981 (CUMAA) was the credit union version of regulatory relief.  While that law did provide relief 

from an onerous Supreme Court decision, it also imposed several new, stringent regulations on 

credit unions, which, in spite of assertions to the contrary, are the most stringently regulated of 

insured financial institutions. 

 

Credit Unions Are Distinct Financial Institutions 

Among its numerous provisions, the CUMAA required the U.S. Department of the Treasury to 

evaluate the differences between credit unions and other types of federally insured financial 

institutions, including any differences in the regulation of credit unions and banks.  

 

The study, “Comparing Credit Unions with Other Depository Institutions,” found that while “credit 

unions have certain characteristics in common with banks and thrifts, (e.g., the intermediation 

function), they are clearly distinguishable from these other depository institutions in their structure 

and operational characteristics.”     

 

                                                 
1 Pub. L. No. 105-219 Sec. 401; 112 Stat. 913 (1998); 12 USC 1752a note and 1757a note  
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These qualities, catalogued by the U.S. Treasury in its 2001 study, had been previously incorporated 

into the congressional findings of the Federal Credit Union Act2 when CUMAA was adopted in 

1998.   

 

Recognition and appreciation of such attributes is critical to the understanding of credit unions, as 

Congress made it clear when it amended the Federal Credit Union Act in 1998 that it is these 

characteristics that form the foundation on which the federal tax exemption for credit unions rests.  

As Congress determined when it passed CUMAA:  

 

“Credit unions, unlike many other participants in the financial services market, are exempt from 

Federal and most State taxes because they are:  

1. member-owned,  

2. democratically operated,  

3. not-for profit organizations,  

4. generally managed by volunteer boards of directors, and  

5. because they have the specified mission of meeting the credit and savings needs of 

consumers, especially persons of modest means.” 

 

While other institutions, such as mutual thrifts, may meet one or two of these standards or display 

some of these differences, other credit union distinctions listed here do not necessarily apply.  As 

Treasury noted in its study, “Many banks or thrifts exhibit one or more of …(these) characteristics, 

but only credit unions exhibit all five together.” 3

 
                                                 
2 P. L. 105-219, Sec. 2, 112 Stat. 913 
3  U.S. Dept. of the Treasury, Comparing Credit Unions with Other Depository Institutions, (Wash. DC: 2001.)   
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Other 1998 congressional findings in CUMAA also emphasize the unique nature of credit unions: 

 

(1) “The American credit union movement began as a cooperative effort to serve the productive 

and provident credit needs of individuals of modest means.” 

(2) “Credit unions continue to fulfill this public purpose and current members and membership 

groups should not face divestiture from the financial services institution of their choice as a 

result of recent court action.” 

 

Since their inception, credit unions continue to share these unique attributes, separating them from 

other depository institutions. Despite the frequent attempts of detractors to present credit unions in a 

false light and label them as other types of institutions, the distinct characteristics of credit unions 

have been recognized in statute and in analytical reports from the U.S. Treasury and others.  

Further, despite repeated attempts, legal challenges brought by banking groups against the National 

Credit Union Administration’s (NCUA) field of membership policies under CUMAA have not 

proved fruitful.    

 

As unique institutions, credit unions today stand distinctly in need of regulatory relief.  

   

Credit Unions’ Regulatory Burden Is Real And Relief Is Imperative 

As cooperative financial institutions, credit unions have not been shielded from the mounting 

regulatory responsibilities facing insured depositories in this country.   
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Last year, Federal Deposit Insurance Corporation (FDIC) Vice Chairman John M. Reich said in 

testimony before the House Subcommittee on Financial Institutions and Consumer Credit,  

“regulatory burden is a problem for all banks.” His statement is accurate as far as it goes.   

 

Regulatory burden is an issue for all financial institutions generally, and credit unions in particular.  

Indeed, credit unions are the most heavily regulated of all financial institutions.   This dubious 

distinction is the result of several factors, which include: 

 

• Credit unions operate under virtually the same consumer protection rules, such as Truth-

Lending, Equal Credit Opportunity, Home Mortgage Disclosure, Real Estate Settlement 

Procedures Act, Truth-in-Savings, Expedited Funds Availability Act, USA Patriot Act, Bank 

Secrecy, safety and soundness including prompt corrective action (PCA) regulations 

reviewed by Treasury, and other rules that apply to banks.  Credit unions will also have to 

comply with developing rules under the Fair and Accurate Credit Transactions (FACT) Act 

and the Check 21 statutory requirements.  A list of the 137 rules that federal credit unions 

must follow is attached.   

 

In addition:  

 

(1) Credit unions are the only type of financial institution that have restrictions on whom 

they may serve; 

(2) Credit unions are the only group of financial institutions that must comply with a federal 

usury ceiling; 
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(3) Credit unions may not raise capital in the marketplace but must rely on retained earnings 

to build equity;  

(4) Credit unions are the only group of financial institutions that must meet statutory net 

worth requirements; 

(5) Credit unions face severe limitations on member business lending; 

(6) Credit unions have limitations on loan maturities; 

(7) Credit unions have stringent limitations on investments; 

(8) Credit unions have not been granted new statutory powers, as banks have under Gramm-

Leach Bliley; and 

(9) Credit unions’ operations and governance are inflexible because many aspects are fixed 

in statute. 

 

Most importantly for credit unions, time and other resources spent on meeting regulatory 

requirements are resources that would otherwise be devoted to serving their members – which is, 

after all, their primary objective. 

 

With Few Exceptions, Credit Unions Must Comply with Virtually All Bank Rules  

Despite unfounded banker charges to the contrary, federally insured credit unions bear an 

extraordinary regulatory burden that is comparable to that of banks in most areas and much more 

restrictive in others.    

 

As the Treasury’s 2001 study comparing credit unions with other institutions concluded, 

“Significant differences (in the general safety and soundness regulation of banks and credit unions, 

parenthesis added) have existed in the past, but have been gradually disappearing.”  The Treasury 
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study cited PCA and net worth requirements for credit unions as a major regulatory difference that 

was removed in 1998. 

 

Treasury further noted that their “relative small size and restricted fields of membership” 

notwithstanding, “federally insured credit unions operate under bank statutes and rules virtually 

identical to those applicable to banks and thrifts.”      

 

Credit Unions Must Comply With Substantial Requirements Banks Don’t Have to Follow 

In addition to following rules applicable to the banking industry, credit unions operate under 

considerable statutory and regulatory requirements that do not apply to other types of financial 

institutions. 

 

As Treasury’s study pointed out, credit union statutory net worth requirements direct federally 

insured credit unions to maintain a minimum of 6% net worth to total assets in order to meet the 

definition of an adequately capitalized credit union.  Well-capitalized credit unions must meet a 7% 

net worth ratio. “(T)his exceeds the 4% Tier 1 level ratio applicable for banks and thrifts (and is 

statutory as opposed to regulatory),” Treasury stated. Complex credit unions have additional net 

worth requirements. 

 

Treasury’s analysis also pointed to the fact that “federal credit unions have more limited powers 

than national banks and federal saving associations.  Most notably, federal credit unions face 

stricter limitations on their (member business) …lending and securities activities.  In addition, a 

usury ceiling prevents them from charging more than 18% on any loan, and the term of many types 

of loans may not extend beyond twelve years.”      
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Credit unions also have statutory and regulatory restrictions as to whom they may serve.  Federal 

credit unions’ fields of membership must meet the common bond requirements that apply to an 

associational, occupational, multi-group or community credit union.  Thus, unlike banks and thrifts, 

which may serve anyone regardless of where they live or work, a credit union may only offer its 

services to individuals within its field of membership. 

 

Credit unions operate under heavily constrained investment authority as well.  A federal credit 

union may invest in government securities and other investments only as provided under the Federal 

Credit Union Act and authorized by NCUA. 

 

Credit unions also must comply with limitations on lending, including member business lending.  A 

federal credit unions’ member business loan (MBL) may not exceed the lesser of 1.75 times its net 

worth or 12.25 percent of total assets, unless the credit union is chartered to make such loans, has a 

history of making such loans or has been designated as a community development credit union. By 

comparison, banks have no specific limits on commercial lending and thrifts may place up to 20% 

of their total assets in commercial loans. 

  

It is useful to note that there are other limitations on credit unions’ member business lending that do 

not apply to commercial banks.  A credit union’s MBLs must generally meet 12-year maturity 

limits and can only be made to members.  Credit union MBLs have significant collateral and while 

not required, often carry the personal guarantee of the borrower. 

 

Commercial banks have a variety of mechanisms through which they can raise funds, including 

through deposit-taking or borrowing funds in the capital markets.   In marked contrast, credit unions 
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may only build equity by retaining earnings.  A credit union’s retained earnings are collectively 

owned by all of the credit unions’ members, as opposed to a bank that is owned by a limited number 

of stockholders or in some cases, by a finite number of individuals or family members.   

 

Thus, a major distinction between credit unions and commercial banks is that credit unions operate 

under a number of specific, operational regulations that do not apply to banks.  Bank trade 

associations attempt to mislead Congress when they erroneously argue that credit unions have 

evolved into banks.  The restrictions on credit union operations and the limitations on their activities 

drive a stake into the heart of that argument.   

 

Unlike Banks, Credit Unions Have Not Received New Statutory Powers 

Not only have credit unions not received new statutory powers as banks have, severe regulatory 

constraints on member business lending and under PCA have been imposed on credit unions for the 

last several years.  

 

An important study regarding the regulation of credit unions was published in 2003 under the 

auspices of the Filene Research Institute and addresses the regulatory advantages banks have over 

credit unions.   

 

Authored by Associate Professor of Economics William E. Jackson, III, Kenan-Flagler Business 

School, University of North Carolina at Chapel Hill and entitled, “The Future of Credit Unions: 

Public Policy Issues,”4 the study looked at the efforts of Congress over the last two decades to 

                                                 
4 Jackson, III, William E., University of North Carolina-Chapel Hill. The Future of Credit Unions: Public Policy 
Issues, 2003. 
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provide regulatory relief for traditional depository institutions and whether more relief for credit 

unions is reasonable and appropriate.  

 

The study reviewed sources of funding, investments, and the ownership structure of banks, thrifts 

and credit unions and found that the operational differences among these types of institutions are 

“distinctive.”   It observed that since 1980, Congress has enacted a number of statutory provisions 

that have noticeably changed the regulatory environment in which banks and thrifts conduct 

business, such as by deregulating liabilities; removing restrictions on interstate branching; and 

expanding the list of activities permissible for financial holding companies.    

 

For example, the Gramm-Leach-Bliley Act of 1999 expanded the statutory definition of the kinds of 

products and services in which banks may engage.  Under the Act, banking institutions may engage 

in activities that are merely “financial in nature” as opposed to those that are “closely related to 

banking.”  The bank regulators have the authority to determine what is permissible as “financial in 

nature.”  Credit unions were not included in this sweeping, statutory expansion of bank powers.  

However, while they received neither benefits nor new powers under the Gramm-Leach-Bliley Act, 

credit unions were included in the substantial requirements under the Act regarding privacy, 

including requirements to communicate their member privacy protection policies to members on an 

annual basis. 

 

The credit union study noted, “Credit unions face stricter limitations on their lending and investing 

activities” than other institutions bear. “In general, credit unions have received less deregulation 

than either banks or thrifts,” the study concluded. 
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Pending Credit Union Regulatory Improvements Legislation That CUNA Supports 

CUNA strongly supports H.R. 2317, the Credit Union Regulatory Improvements Act (CURIA), 

which was recently introduced by Representatives Royce and Kanjorski in the House of 

Representatives.   In the 108th Congress, CUNA had also endorsed the House-passed Regulatory 

Relief Act, which was approved by the House of Representatives on March 18, 2004, by a vote of 

392-25.   

 

In our view, these bills provide an excellent starting point for the Senate Banking, Housing and 

Urban Affairs Committee as it considers real reforms that will provide regulatory relief to credit 

unions and other institutions.   

 

While CUNA also supports other statutory changes, we first want to focus on amendments to the 

Federal Credit Union Act--all of which CUNA has endorsed--that are contained in the newly 

introduced H.R. 2317. 

 

H.R. 2317—The Credit Union Regulatory Improvements Act  

Although this legislation goes beyond what was included in the Regulatory Relief measure that 

passed the House last year, it nevertheless provides a sound foundation for this Committee’s 

consideration of some fundamental problems facing credit unions today and we ask you to take a 

close look at these proposed changes as incorporated in CURIA.  This portion of my testimony will 

describe the different sections of CURIA, followed by an explanation of why CUNA strongly 

supports the proposed and necessary changes. 
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H.R. 2317, THE CREDIT UNION REGULATORY IMPROVEMENTS ACT OF 2005--

SECTION-BY-SECTION DESCRIPTION 

TITLE I:  CAPITAL REFORM 

CUNA strongly supports this title, which reforms the system of PCA for credit unions by 

establishing a dual ratio requirement:  a pure leverage ratio and a net worth to risk-asset ratio.  The 

resulting system would be comparable to the system of PCA in effect for FDIC insured institutions 

while taking into account the unique operating characteristics of cooperative credit unions.   

 

Section 101.  Amendments to Net Worth Categories 

The Federal Credit Union Act specifies net worth ratios that, along with a risk-based net worth 

requirement, determine a credit union’s net worth category.   This section would continue to specify net 

worth requirements, but at levels more appropriate for credit unions and comparable to those currently in 

effect for banking institutions.   

 

Section 102.  Amendments Relating to Risk-Based Net Worth Categories 

Currently, federally insured credit unions that are considered “complex” must meet a risk-based net worth 

requirement.  This section would require all credit unions to meet a risk-based net worth requirement, and 

directs the NCUA Board to design the risk-based requirement appropriate to credit unions in a manner 

more comparable to risk standards for FDIC-insured institutions. 

 

Section 103.  Treatment Based on Other Criteria 

Current risk-based net worth requirements for credit unions incorporate measures of interest-rate 

risk as well as credit risk.  The comparable standards for risk-based capital requirements for FDIC 
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insured institutions of Section 102 deal only with credit risk.  This section would permit delegation 

to NCUA’s regional directors the authority to lower by one level a credit union’s net worth category 

for reasons of interest rate risk only that is not captured in the risk-based ratios.    

 

Section 104.  Definitions Relating to Net Worth 

Net worth, for purposes of PCA, is currently defined as a credit union’s retained earnings balance 

under generally accepted accounting principles. The Financial Accounting Standards Board (FASB) 

is finalizing guidance on the accounting treatment of mergers of cooperatives that would create a 

new component of net worth, in addition to retained earnings, after a credit union merger.  The 

unintended effect of the FASB rule will be to no longer permit a continuing credit union to include 

the merging credit union’s net worth in its PCA calculations. This section addresses that anomaly 

and defines net worth for purposes of PCA to include the new component for post-merger credit 

unions.   

 

It was our understanding that FASB intended to apply the standard to credit unions beginning in 

early 2006, following a comment period, but now may be putting application of the standard off 

until the beginning of 2007.  Such a change, we believe, will have the unintended consequence of 

discouraging, if not eliminating, voluntary mergers that, absent FASB’s policy, would be 

advantageous to credit union members involved.  In addition, FASB’s application of its proposal to 

credit unions will mean that a credit union’s net worth would typically be understated by the 

amount of the fair value of the merging credit union’s retained earnings. 

 

This result is not in the public interest.  That is why CUNA, along with the NCUA and others, 

supports a technical correction that would amend the Federal Credit Union Act to make it clear that 
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net worth equity, including acquired earnings of a merged credit union as determined under GAAP, 

and as authorized by the NCUA Board, would be acceptable.  Senior legal staff at FASB have 

indicated support for a legislative approach, and we urge the Committee to likewise support such an 

effort, well in advance of the effective date so credit unions will have certainty regarding the 

accounting treatment of mergers. 

 

Legislation was introduced by Representative Bachus to address this issue in H.R. 1042, the “Net 

Worth Amendment of Credit Unions Act,” which passed the House of Representatives on June 13, 

2005 by voice vote.  The language to correct this issue is identical in H.R. 1042 and H.R. 2317.   

 

Also in this section, the definition of secondary capital for low-income credit unions is expanded to 

include certain limitations on its use by those credit unions.  The definition of the net worth ratio is 

modified to exclude a credit union’s share insurance fund deposit from the numerator and 

denominator of the ratio, and the ratio of net worth to risk-assets is defined, also to exclude a credit 

union’s share insurance fund deposit from the numerator. 

  

Section 105. Amendments Relating to Net Worth Restoration Plans 

Section 105 would provide the NCUA Board with the authority to permit a marginally 

undercapitalized credit union to operate without a net-worth restoration plan if the Board determines 

that the situation is growth-related and likely to be short term. 

 

This section would also modify the required actions of the Board in the case of critically 

undercapitalized credit unions in several ways.  First, it would authorize the Board to issue an order 

to a critically undercapitalized credit union.  Second, the timing of the period before appointment of 
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a liquidating agent could be shortened.  Third, the section would clarify the coordination 

requirement with state officials in the case of state-chartered credit unions.       

 

The following is a detailed discussion of the need for and logic of PCA reform. 

 

HISTORY OF CREDIT UNION PCA 

The PCA section of CUMAA established for the first time “capital” or “net worth” requirements for 

credit unions.  Prior to that time, credit unions were subject to a requirement to add to their regular 

reserves, depending on the ratio of those reserves to “risk-assets” (then defined as loans and long-

term investments).  The purpose of Section 1790d (PCA) of the Act is “to resolve the problems of 

insured credit unions at the least possible long-term loss to the Fund.”  The CUMAA instructs the 

NCUA to implement regulations that establish a system of PCA for credit unions that is consistent 

with the PCA regime for banks and thrifts under the Federal Deposit Insurance Corporation 

Improvement Act (FDICIA) but that takes into account the unique cooperative nature of credit 

unions. 

 

There are, however, a number of ways that credit union PCA under CUMAA differs from PCA as it 

applies to banks and thrifts under FDICIA.  Chief among these is that the net worth levels that 

determine a credit union’s net worth classification are specified in the Act rather than being 

established by regulation as is the case for banks and thrifts.  Further, the levels of the net worth 

ratio for a credit union to be classified “well” or “adequately” capitalized are two percentage points 

(200 basis points) above those currently in place for banks and thrifts, even though credit unions’ 

activities are far more circumscribed that those of banks.  In addition, the system of risk-based net 

worth requirements for credit unions is structured very differently from the Basel-based system in 
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place for banks and thrifts.  For example, the Basel system is credit-risk based while credit union 

risk-based net worth requirements explicitly account for the difficult-to-quantify interest rate risk.   

In PCA as implemented under FDICIA, interest rate risk is instead dealt with through examination 

and supervision. 

       

NEED FOR REFORM OF CREDIT UNION PCA 

Net worth requirements were not the original purpose of the CUMAA.  The genesis of the Act was 

the Supreme Court’s field of membership decision of 1998 that prohibited NCUA from approving 

credit union fields of membership comprising more than one group.  Since its adoption seven years 

ago, NCUA and credit unions have had sufficient time to experience PCA requirements.   

Therefore, it is not surprising that there should be a need for some modifications to PCA now that 

the NCUA and the credit union movement have been operating under PCA for several years.   

 

There are two basic problems with the current PCA system. 

 

· HIGH BASIC CREDIT UNION CAPITAL REQUIREMENTS.  Credit unions have 

significantly higher capital requirements than do banks, even though the credit union National 

Credit Union Share Insurance Fund (NCUSIF) has an enviable record compared to other federal 

deposit insurance funds.   Indeed, because credit unions’ cooperative structure creates a systemic 

incentive against excessive risk taking, it has been argued that credit unions actually require less 

capital to meet potential losses than do other depository institutions. 

    

· RISK BASED SYSTEM IS IMPRECISE.  The current system of risk-based net worth 

requirements for credit unions provides an imprecise treatment of risk.  It is only when a portfolio 
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reaches a relatively high concentration of assets that it signals greater risk and the need for 

additional net worth.  This unartful system weakens the measurement of the NCUSIF’s exposure to 

risk, and provides blurred incentives to credit unions on how to arrange their balance sheets so as to 

minimize risk.  A Basel-type method of applying different weights to asset types based on the 

asset’s risk profile would permit a more precise accounting for risk than does the current credit 

union system, thus improving the flow of actionable information regarding net worth adequacy to 

both regulators and credit unions. 

  

Taken together, these problems have created an unnecessary constraint on healthy, well-managed 

credit unions.  Credit unions agree that any credit union with net worth ratios well below those 

required to be adequately capitalized should be subject to prompt and stringent corrective action.  

There is no desire to shield such credit unions from PCA; they are indeed the appropriate targets of 

PCA.  Because credit unions themselves fund the NCUSIF, they are keenly aware that they are the 

ones that pay when a credit union fails.  Therefore, CUNA strongly supports a rigorous safety and 

soundness regulatory regime for credit unions that is anchored by meaningful and appropriate net 

worth requirements that drive the credit union system’s PCA requirements. 

    

Under the current system of PCA, there are many credit unions that have more than enough capital 

to operate in a safe and sound manner, but that feel constrained in serving their members because 

potential reductions in their net worth category can result from growth in member deposits, even 

when uninduced by the credit union.  The current law stipulates that a credit union with a 6% net 

worth ratio is “adequately” capitalized.  Considering the risk exposure of the vast majority of credit 

unions and the history of their federal share insurance fund, 6% is more than adequate net worth. 

However, as a result of the effect of potential growth on a credit union’s net worth ratio under the 
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present system of PCA, a very well run, very healthy, very safe and sound credit union feels 

regulatory constraints operating with a 6% net worth ratio.  Without access to external capital 

markets, credit unions may only rely on retained earnings to build net worth. Thus, a spurt of 

growth brought on by members’ desire to save more at their credit union can quickly lower a credit 

union’s net worth ratio, even if the credit union maintains a healthy net income rate. 

 

We are not here describing credit unions that aggressively and imprudently go after growth, just for 

growth’s sake.  Rather, any credit union can be hit with sharp and unexpected increases in member 

deposits, which are the primary source of asset growth for credit unions.  This can happen whenever 

credit union members face rising concerns either about their own economic or employment outlook 

(as in a recession) or about the safety of other financial investments they may hold (as when the 

stock market falls).  The resulting cautionary deposit building or flight to safely translates into large 

swings in deposit inflows without any additional effort by the credit union to attract deposits.  As an 

example, total credit union savings growth rose from 6% in 2000 to over 15% in 2001 despite the 

fact that credit unions lowered deposit interest rates sharply throughout the year.  The year 2001 

produced both a recession and falling stock market, and was topped off with the consumer 

confidence weakening effects of September 11th. 

  

Credit union concern about the impact of uninduced growth on net worth ratios goes far beyond 

those credit unions that are close to the 6% cutoff for being considered adequately capitalized.  

Again, because of the conservative management style that is the product of their cooperative 

structure, most credit unions wish always to be classified as “well” rather than “adequately” 

capitalized.  In order to do that, they must maintain a significant cushion above the 7% level 

required to be “well” capitalized so as not to fall below 7% after a period of rapid growth.  A typical 
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target is to have a 200 basis point cushion above the 7% standard.  Thus, in effect, the PCA 

regulation, which was intended to ensure that credit unions maintain a 6% adequately capitalized 

ratio, has created powerful incentives to induce credit unions to hold net worth ratios roughly 50% 

higher than that level, far in excess of the risk in their portfolios.  The PCA regulation in its present 

form thus drives credit unions to operate at “overcapitalized” levels, reducing their ability to 

provide benefits to their members, and forcing them instead to earn unnecessarily high levels of net 

income to build and maintain net worth. 

   

There are two ways to resolve these problems with the current system of PCA.  One would be to 

permit credit unions to issue some form of secondary capital in a way that both provides additional 

protection to the NCUSIF and does not upset the unique cooperative ownership structure of credit 

unions.  CUNA believes that credit unions should have greater access to such secondary capital.  

However, this bill does not provide access to secondary capital.  

      

The other solution is reform of PCA requirements themselves.  Reform of PCA should have two 

primary goals.  First, CUNA believes any reform should preserve the requirement that regulators 

must take prompt and forceful supervisory actions against credit unions that become seriously 

undercapitalized, maintaining the very strong incentives for credit unions to avoid becoming 

undercapitalized. This is essential to achieving the purpose of minimizing losses to the NCUSIF.  

Second, a reformed PCA should not force well-capitalized credit unions to feel the need to establish 

a large buffer over minimum net worth requirements so that they become overcapitalized. 

 

H.R. 2317 would reform PCA in a manner consistent with these two requirements by transforming 

the system into one with net worth requirements comparable to those in effect for FDIC insured 
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institutions, and that is much more explicitly based on risk measurement by incorporating a Basel-

type risk structure. 

   

Under H.R. 2317, a credit union’s PCA capitalization classification would be determined on the 

basis of two ratios:  the net worth ratio and the ratio of net worth to risk assets.  The net worth ratio 

would be defined as net worth less the credit union’s deposit in the NCUSIF, divided by total assets 

less the NCUSIF deposit.  The ratio of net worth to risk assets would be defined as net worth minus 

the NCUSIF deposit divided by risk assets, where risk assets would be designed in a manner 

comparable to the Basel system in effect for banks of similar size to credit unions.  The tables below 

show the ratio cutoff points for the various net worth classifications.  A credit union would have to 

meet both ratio classifications, and if different, the lower of the two classifications would apply.  

For example, a credit union classified as “well capitalized” by its net worth ratio, but 

“undercapitalized” by its ratio of net worth to risk assets would be considered undercapitalized. 

     

 

Net Worth Categories 

 

Net Worth Ratio 

Ratio of Net Worth 

 to Risk Assets 

Well Capitalized 5% or greater 8% or greater 

Adequately Capitalized 4% to < 5% 8% or greater 

Undercapitalized 3% to < 4% 6% to 8% 

Signif. Undercapitalized 2% to < 3% < 6% 

Critically Undercapitalized <2% NA 

 

The net worth cutoff points specified in H.R. 2317 are substantially similar to those currently in 

effect for FDIC insured institutions, yet, the ratios would have the effect of being more stringent on 
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credit unions for two reasons.  First, not all of an individual credit union’s net worth is included in 

the numerator of the ratio; the NCUSIF deposit is first subtracted.  Second, a portion of banks’ net 

worth can be met by secondary or Tier II capital.  All but low-income credit unions have no access 

to secondary capital, so all credit union net worth is equivalent to banks’ Tier I capital, which has 

more characteristics of pure capital than does Tier II. 

  

H.R. 2317 would require NCUA to design a risk-based net worth requirement based on comparable 

standards applied to FDIC insured institutions.  The outlook for those standards as they will apply to 

banks is currently under review by the federal banking regulators.  Federal banking regulators have 

indicated that when Basel II takes affect for the very largest U.S. banks (approximately 25 banks 

and thrifts), some modifications to Basel I for all other U.S. banks will be implemented.  

  

The exact nature of the changes to Basel I for the vast bulk of U.S. banks and thrifts is as yet 

unclear, although U.S. banking regulators have stated they do not intend to permit smaller U.S. 

banks to be disadvantaged compared to the largest banks when Basel II lowers net worth 

requirements for the very large institutions.  Thus, it will be the modified version of Basel I in place 

for smaller banks that will be the standard under which NCUA will construct a risk weighting 

system for credit unions.   Since it will be Basel based, it will focus on credit risk, leaving the 

treatment of interest rate risk to the supervisory process.   The new credit union risk-based system 

will provide a much more precise measure of balance sheet risk than the current risk-based net 

worth requirement. 

  

H.R. 2317 will improve the risk-based components of PCA and place greater emphasis on the risk-

based measures, while lowering to the same level in effect for banks, the pure net worth ratio 
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requirements for a credit union to be classified as adequately capitalized.  CUNA believes that in 

addition to relying on improved risk measurements, a reduction of the pure net worth levels to be 

classified as well- or adequately-capitalized is justified for the following reasons: 

 

1. One of the original justifications for higher credit union PCA net worth requirements (higher 

than for banks) was the 1% NCUSIF deposit.  While FASB and NCUA have both affirmed that the 

1% NCUSIF deposit is an asset and thus part of net worth, as a result of the unique funding 

mechanism of the NCUSIF (it has been funded solely by credit unions), the 1% deposit appears on 

the books of both the NCUSIF and insured credit unions.  H.R. 2317 has addressed this issue by 

defining the net worth ratio as net worth less the 1% NCUSIF deposit divided by assets less the 1% 

deposit.   Thus, to be adequately capitalized, a credit union must hold net worth equal to about 5.7% 

(on average) of its assets to meet the 5% net worth requirement.  This means that the discretionary 

and mandatory supervisory actions of PCA will be applied at higher levels of individual credit 

union capitalization than for similarly situated banks and thrifts. 

 

2. Another reason given for credit unions’ higher net worth requirements is their lack of access to 

capital markets.  Credit unions’ only source of net worth is the retention of earnings, which is a time 

consuming process.  The idea was that since credit unions cannot access capital markets, they 

should hold more capital to begin with so that they have it available in time of need.  There is some 

merit to this notion, but a problem with this logic is that is suggests that a poorly capitalized bank 

can easily access the capital markets.  However, if a bank’s capital ratio falls substantially due to 

losses, investors are likely to be wary of providing additional capital to it. Other institutions 

similarly have limited access to capital markets when they have experienced substantial losses.  
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Thus, the lack of effective access to outside capital in times of financial stress might not really 

distinguish credit unions from banks or other depository institutions as much as it might appear.   

 

3. The other reason that a credit union’s net worth ratio might fall – rapid asset growth – does not 

require higher net worth requirements for credit unions either.  Asset growth (which comes from 

savings deposits) can be substantially influenced by a credit union's dividend policies.  Under the 

current PCA system, lowering dividend rates creates the dual effects of retarding growth and 

boosting net income, both of which raise net worth ratios which would not occur had dividend rates 

been lowered.  H.R. 2317 would permit a credit union to protect a reasonable net worth ratio with 

appropriate dividend rate cutting rather than being required to hold additional net worth.   

 

There is substantial evidence that credit unions actually require less net worth than do for-profit 

financial institutions in order to provide protection to the deposit insurance system.5  Credit unions, 

because of their very cooperative nature, take on less risk than do for-profit financial institutions.   

Because credit union boards and management are not enticed to act by stock ownership and options, 

the moral hazard problem of deposit insurance has much less room for play in credit unions than in 

other insured depository institutions.  Evidence of the effects of this conservative financial 

management by credit unions is found in the fact that average credit union ratios for net worth, net 

income and credit quality have shown dramatically less volatility over that past two decades than 

                                                 
5 See The Federal Deposit Insurance Fund that Didn't Put a Bite on U.S.Taxpayers,  Edward J. Kane and Robert 
Hendershott, Journal of Banking and Finance,  Volume 20, September 1996, pp.1305-1327.  Kane and Hendershott 
summarize their paper as “the paper analyzes how differences in incentive structure constrain the attractiveness of 
interest-rate speculation and other risk-taking opportunities to managers and regulators of credit unions.”  See also 
Differences in Bank and Credit Union Capital Needs, David M. Smith and Stephen A. Woodbury (Filene Research 
Institute, Madison, WI.  2001) Smith and Woodbury find that credit unions have lower loan delinquencies and net-
charge off rates than do banks, and that charge-offs at credit unions are only two-thirds as sensitive to macroeconomic 
shocks as they are at banks.  They also explain that because of the governance structure in credit unions “economic 
theory predicts that credit unions would take less risk than banks.”  (p. 5)    
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comparable statistics for banks and thrifts.   Similarly, the equity ratio of the NCUSIF has been 

remarkably stable, between 1.2% and 1.3%, of insured shares while other federal deposit funds have 

seen huge swings, and even insolvency.  This is hardly evidence supporting the need of more capital 

in credit unions than in banks and thrifts. 

 

Reforming PCA as provided in H.R. 2317 would preserve and strengthen the essential share-

insurance fund protection of PCA and would more closely tie a credit union’s net worth 

requirements to its exposure to risk – the reason for holding net worth in the first place.  It would 

also permit adequately and well-capitalized credit unions to operate in a manner devoted more to 

member service and less to the unnecessary accumulation of net worth.  

 

TITLE II:  ECONOMIC GROWTH 

Section 201. Limits on Member Business Loans 

This section eliminates the current asset limit on MBLs at a credit union from the lesser of 1.75 

times actual net worth or 1.75% times net worth required for a well-capitalized credit union and 

replaces it with a flat rate of 20 percent of the total assets of a credit union. This provision therefore 

facilitates member business lending without jeopardizing safety and soundness at participating 

credit unions.   

 

Section 202. Definition of Member Business Loans 

This section would amend the current definition of a MBL to facilitate such loans by giving the 

NCUA the authority to exclude loans of $100,000 or less as de minimus, rather than the current 

limit of $50,000. 
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Section 203. Restrictions on Member Business Loans 

This section would modify language in the Federal Credit Union Act that currently prohibits a credit 

union from making any new MBLs if its net worth falls below 6 percent. This change will permit 

the NCUA to determine if such a policy is appropriate and to oversee all MBLs granted by an 

undercapitalized institution. 

 

Section 204. Member business loan exclusion for loans to non-profit religious organizations 

This section excludes loans or loan participations by federal credit unions to non-profit religious 

organizations from the MBL limit contained in the Federal Credit Union Act, which is 12.25% of 

the credit union’s total assets. This amendment would offer some relief in this area by allowing 

federal credit unions to make MBLs to religious-based organizations without concern about the 

statutory limit that now covers such loans.  While the limit would be eliminated, such loans would 

still be subject to other regulatory requirements, such as those relating to safety and soundness. 

 

We believe that this is really a technical amendment designed to correct an oversight during passage 

of CUMAA.   The law currently provides exceptions to the MBL caps for credit unions with a 

history of primarily making such loans.  Congress simply overlooked other credit unions that 

purchase parts of these loans, or participate in them.  This provision would clarify that oversight and 

ensure that these organizations can continue meeting the needs of their members and the greater 

community at large and ensuring that loans are available for religious buildings as well as their 

relief efforts. 

 

Section 205. Credit Unions Authorized to Lease Space in Buildings with Credit Union Offices 

in Underserved Areas 
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This section enhances the ability of credit unions to assist distressed communities with their 

economic revitalization efforts. It would allow a credit union to lease space in a building or on 

property in an underserved area on which it maintains a physical presence to other parties on a more 

permanent basis. It would permit a federal credit union to acquire, construct, or refurbish a building 

in an underserved community, then lease out excess space in that building. 

 

Having described briefly how CURIA would address credit union member business lending 

concerns, I would like to provide the Subcommittee with a detailed rationale for these needed 

changes. 

 

HELPING SMALL BUSINESS 

 

Title II, Section 203 of CUMAA established limits on credit union MBL activity.  There were no 

statutory limits on credit union member business lending prior to 1998.  The CUMAA-imposed 

limits are expressed as a 1.75 multiple of net worth, but only net worth up to the amount required to 

be classified as well capitalized (i.e., 7%) can be counted.  Hence the limit is (1.75 x .07) or 12.25% 

of assets. 

 

NEED FOR REFORM OF CREDIT UNION MBL LIMITS 

 

Small businesses are the engine of economic growth – accounting for about one-half of private non-

farm economic activity in the U.S. annually.  Their ability to access capital is paramount.   But this 

access is seriously constrained by the double-whammy of banking industry consolidation and the 

CUMAA-imposed limitations on credit union MBLs.  Recent research published by the Small 
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Business Administration reveals that small businesses receive less credit on average in regions with 

a large share of deposits held by the largest banks.  FDIC statistics show that the largest 100 

banking institutions now control nearly two-thirds of banking industry assets nationally.  In 1992 

the largest 100 banking institutions held just 45% of banking industry assets.  Thus, CUMAA 

severely restricts small business access to credit outside the banking industry at a time when small 

firms are finding increasing difficulty in accessing credit within the banking industry. 

   

Basic problems with the current MBL limits are: 

 

· THE LIMITS ARE ARBITRARY AND UNNECESSARILY RESTRICTIVE.  Insured 

commercial banks have no comparable business lending portfolio concentration limitations. Other 

financial institutions, savings and loans, for example, have portfolio concentration limitations, but 

those limitations are substantially less restrictive than the limits placed on credit unions in CUMAA. 

 

· THE 12.25% LIMIT DISCOURAGES ENTRY INTO THE MBL BUSINESS.  Even 

though very few credit unions are approaching the 12.25% ceiling, the very existence of that ceiling 

discourages credit unions from entering the field of member business lending.  Credit unions must 

meet strict regulatory requirements before implementing an MBL program, including the addition 

of experienced staff.  Many are concerned that the costs of meeting these requirements cannot be 

recovered with a limit of only 12.25% of assets.  For example, in today’s market, a typical 

experienced mid-level commercial loan officer would receive total compensation of approximately  

$100,000.    The substantial costs associated with hiring an experienced lender, combined with 

funding costs and overhead and startup costs (e.g., data processing systems, furniture and 

equipment, printing, postage, telephone, occupancy, credit reports and other operating expenses) 
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make member business lending unviable at most credit unions given the current 12.25% limitation.  

In fact, assuming credit unions could carry salary expense of 2% of portfolio, 76% of CUs couldn’t 

afford to be active member business lenders even if they had portfolios that were equal in size to the 

current 12.25% of asset maximum.   Alternatively, assuming credit unions could carry salary 

expense of 4% of portfolio, 63% of CUs couldn’t afford to be active member business lenders even 

if they had portfolios that were equal in size to the current 12.25% of asset maximum. 

 

· THE LIMITS ARE NOT BASED ON SAFETY AND SOUNDENSS 

CONSIDERATIONS.  There is no safety and soundness reason that net worth above 7% cannot 

also support business lending.  If all net worth could be counted, the actual limit would average 

between 18% and 19% of total assets rather than 12.25% of total assets. 

 

· THE MBL DEFINITIONS CREATE DISINCENTIVES THAT HURT SMALL 

BUSINESSES.  The current $50,000 cutoff for defining an MBL is too low and creates a 

disincentive for credit unions to make loans to smaller businesses.  Permitting the cutoff to rise to 

$100,000 would open up a significant source of credit to small businesses.  These “small” business 

purpose loans are so small as to be unattractive to many larger lenders.  Simply inflation adjusting 

the $50,000 cutoff, which was initially established in 1993 and hasn’t been adjusted since that time, 

would result in an approximate 33% increase in the cutoff to over $65,000. 

 

While some bankers call credit union member business lending “mission creep” this is simply a 

preposterous fiction.  Credit union member business lending is not new -- since their inception 

credit unions have offered business-related loans to their members.  Moreover, credit union member 

business lending shows a record of safety.  According to a U.S. Treasury Department study, credit 
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union business lending is more regulated than commercial lending at other financial institutions.  In 

addition, the Treasury found that “member business loans are generally less risky than commercial 

loans made by banks and thrifts because they generally require the personal guarantee of the 

borrower and the loans generally must be fully collateralized.  Ongoing delinquencies – for credit 

unions, loans more than 60 days past due, and for banks and thrifts, loans more than 90 days past 

due – are lower for credit unions than for banks and thrifts.  Credit unions’ mid-year 2000 loan 

charge-off rate of 0.03 percent was much lower than that for either commercial banks (0.60 percent) 

or savings institutions (0.58 percent).” 

 

Not surprisingly, the Treasury also concluded that member business lending “does not pose material 

risk to the” National Credit Union Share Insurance Fund. 

 

Updated statistics from full-year 2000 through 2003 indicate that the favorable relative performance 

of MBLs reported in the Treasury study has continued in recent years.  Credit union MBL net 

chargeoffs have averaged just 0.08% over the four-year period since the Treasury study, while the 

comparable average net chargeoff rate at commercial banks was 1.28% and at savings institutions it 

was 1.11%.  MBLs have even lower loss rates than other types of credit union lending, which 

themselves have relatively low loss experience. 

   

Credit union member business lending represents a small fraction of total commercial loan activity 

in the United States.  At mid-year 2004, the dollar amount of MBLs was less than one-half of one 

percent of the total commercial loans held by U.S. depositories.  Credit union MBLs represent just 

3.1% of the total of credit union loans outstanding and only 17.9% of U.S. credit unions offer 
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MBLs.  According to credit union call report data collected by the NCUA, the median size of credit 

union MBLs granted in the first six months of 2004 was $140,641. 

 

Currently, only 11 credit unions in Idaho, out of a total of 68 (only 16%), offer MBLs to their 

members.  The average size MBL is $91,653.  The total amount of business lending by credit 

unions in Idaho is $17.3 million, while banking institutions in Idaho make $4.3 billion in business 

loans.  In Idaho, credit unions represent 0.4% of the market share for business lending, while 

banking institutions represent 99.6%; and, while credit union business loans represent only 0.66% 

of credit union assets, banking institutions’ business loans represent 78.98% of bank assets. 

 

Adjusting credit union MBL limits from 12.25% to 20% of assets, which is the equivalent to the 

business lending limit for savings institutions, would not cause these numbers to change 

dramatically. 

     

This adjustment would help small business.  As noted earlier, small businesses are the backbone of 

the US economy.  The vast majority of employment growth occurs at small businesses.  And small 

businesses account for roughly half of private non-farm gross domestic product in the U.S. each 

year. 

 

Small businesses are in need of loans of all sizes, including those of less than $100,000, which 

many have said banks are less willing to make. 

  

Moreover, large banks tend to devote a smaller portion of their assets to loans to small businesses.  

The continuing consolidation of the banking industry is leaving fewer smaller banks in many 
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markets.   In fact, the largest 100 banking institutions accounted for 42% of banking industry assets 

in 1992.  By year-end 2003, the largest 100 banking institutions accounted for 65% of banking 

industry assets – a 23-percentage point increase in market share in just eleven years. 

 

This trend and its implications for small business credit availability are detailed in a recently 

released Small Business Administration paper.  The findings reveal “credit access has been 

significantly reduced by banking consolidation…we believe this suggests that small businesses, 

especially those to which relationship lending is important, have a lower likelihood of using banks 

as a source of credit.”  

  

In reforming credit union MBL limits, Congress will help to ensure a greater number of available 

sources of credit to small business.  This will make it easier for small businesses to secure credit at 

lower prices, in turn making it easier for them to survive and thrive.  

 

TITLE III:  REGULATORY MODERNIZATION 

Section 301. Leases of land on federal facilities for credit unions 

This provision would permit military and civilian authorities responsible for buildings on federal 

property the discretion to extend to credit unions that finance the construction of credit union 

facilities on federal land real estate leases at minimal charge.  Credit unions provide important 

financial benefits to military and civilian personnel, including those who live or work on federal 

property.  This amendment would authorize an affected credit union, with the approval of the 

appropriate authorities, to structure lease arrangements to enable the credit union to channel more 

funds into lending programs and favorable savings rates for its members.  
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Section 302. Investments in securities by federal credit unions 

The Federal Credit Union Act limitations on the investment authority of federal credit unions are 

anachronistic and curtail the ability of a credit union to respond to the needs of its members.  The 

amendment provides additional investment authority to purchase for the credit union’s own account 

certain investment securities.  The total amount of the investment securities of any one obligor or 

maker could not exceed 10 percent of the credit union’s unimpaired capital and surplus.  The 

NCUA Board would have the authority to define appropriate investments under this provision, thus 

ensuring that new investment vehicles would meet high standards of safety and soundness and be 

consistent with credit union activities. 

 

Section 303. Increase in general 12-year limitation of term of federal credit union loans 

Currently, federal credit unions are authorized to make loans to members, to other credit unions, 

and to credit union service organizations. The Federal Credit Union Act imposes various restrictions 

on these authorities, including a 12-year maturity limit that is subject to limited exceptions. This 

section would allow loan maturities up to 15 years, or longer terms as permitted by the NCUA 

Board. 

 

All Federal credit unions must comply with this limitation.  We are very concerned that credit union 

members seeking to purchase certain consumer items, such as a mobile home, may seek financing 

elsewhere in which they could repay the loan over a longer period of time than 12 years.  While we 

would prefer for NCUA to have authority to determine the maturity on loans, consistent with safety 

and soundness, a 15-year maturity is preferable to the current limit. Such an increase in the loan 

limit would help lower monthly payments for credit union borrowers and benefit credit unions as 

well as their members. 
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Section 304. Increase in one-percent investment limit in credit union service organizations 

The Federal Credit Union Act authorizes federal credit unions to invest in organizations providing 

services to credit unions and credit union members.  An individual federal credit union, however, 

may invest in aggregate no more than 1% of its shares and undivided earnings in these 

organizations, commonly known as credit union service organizations or CUSOs.  The amendment 

raises the limit to 3% percent. 

 

CUSOs provide a range of services to credit unions and allow them to offer products to their 

members that they might not otherwise be able to do, such as check clearing, financial planning and 

retirement planning.   Utilizing services provided through a CUSO reduces risk to a credit union and 

allows it to take advantage of economies of scale and other efficiencies that help contain costs to the 

credit union’s members.  Further, as federal credit union participation in CUSOs is fully regulated 

by NCUA, the agency has access to the books and records of the CUSO in addition to its extensive 

supervisory role over credit unions. 

 

The current limit on CUSO investments by federal credit unions is out-dated and limits the ability 

of credit unions to participate with these organizations to meet the range of members’ needs for 

financial services.   It requires credit unions to arbitrarily forego certain activities that would benefit 

members or use outside vendors in which the credit union has no institutional stake.  While we feel 

the 1% limit should be eliminated or set by NCUA through the regulatory process, we appreciate 

that the increase to 3% will provide credit unions more options to investment in CUSOs to enhance 

their ability to serve their members. 
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CUNA also would support raising the borrowing limitation that currently restricts loans from credit 

unions to CUSOs to 1 percent.  We believe the limit should be on par with the investment limit, 

which under this bill would be raised to 3 percent. 

 

Section 305. Check-cashing and money-transfer services offered within the field of 

membership 

Federal credit unions are currently authorized to provide check-cashing services to members and 

have limited authority to provide wire transfer services to individuals in the field of membership 

under certain conditions.  The amendment would allow federal credit unions to provide check-

cashing services to anyone eligible to become a member. 

 

This amendment is fully consistent with President Bush’s and Congressional initiatives to reach out 

to other underserved communities in this country, such as some Hispanic neighborhoods.  Many of 

these individuals live from pay check to pay check and do not have established accounts, for a 

variety of reasons, including the fact that they do not have extra money to keep on deposit.  We 

know of members who join one day, deposit their necessary share balance and come in the very 

next day and withdraw because they need the money.  This is not mismanagement on their part.  

They just do not have another source of funds.   And sometimes, a $5.00 withdrawal means the 

difference between eating or not. 

 

If we are able to cash checks and sell negotiable checks such as travelers checks, we could 

accomplish two things:  save our staff time and effort opening new accounts for short term cash 

purposes which are soon closed and gain the loyalty and respect of the potential member so that 

when they are financially capable of establishing an account, they will look to the credit union, 
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which will also provide financial education and other support services.  Take the example of one of 

our credit unions in Pueblo, which attracts migrant workers who live in that area for several months 

each year, many who return year after year.  It is well known that this particular group is taken 

advantage of because of the language barrier.  The Pueblo credit union has developed a group of bi-

lingual members who are willing to act as translators when needed and several successful 

membership relationships have resulted.  

 

Legislation that includes similar provisions is pending in both the House and Senate on this issue:  

the International Consumer Protection Act, introduced in the House (H.R. 928) by Representative 

Gutierrez and in the Senate (S. 31) by Senator Sarbanes.  Additionally, the Expanded Access to 

Financial Services Act (H.R. 749), introduced by Representatives Gerlach and Sherman, contains 

identical language to this provision, and passed the House of Representatives on April 26, 2005, by 

voice vote.  CUNA strongly supports all legislative efforts to pursue this provision and is grateful to 

Ranking Member Sarbanes for the introduction of his bill. 

 

Section 306. Voluntary mergers involving multiple common bond credit unions 

In voluntary mergers of multiple bond credit unions, NCUA has determined that the Federal Credit 

Union Act requires it to consider whether any employee group of over 3,000 in the merging credit 

union could sustain a separate credit union. This provision is unreasonable and arbitrarily limits the 

ability of two healthy multiple common bond federal credit unions from honing their financial 

resources to serve their members better. 

 

The amendment is a big step forward in facilitating voluntary mergers, as other financial institutions 

are permitted to do.  It provides that the numerical limitation does not apply in voluntary mergers.   
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Section 307. Conversions involving common bond credit unions 

This section allows a multiple common bond credit union converting to or merging with a 

community charter credit union to retain all groups in its membership field prior to the conversion 

or merger. Currently, when a multiple group credit union converts to or merges with a community 

charter, a limited number of groups previously served may be outside of the boundaries set for the 

community credit union.  Thus, new members within those groups would be ineligible for service 

from that credit union.  The amendment would allow the new or continuing community credit union 

to provide service to all members of groups previously served. 

 

Section 308. Credit union governance 

This section gives federal credit union boards flexibility to expel a member who is disruptive to the 

operations of the credit union, including harassing personnel and creating safety concerns, without 

the need for a two-thirds vote of the membership present at a special meeting as required by current 

law. Federal credit unions are authorized to limit the length of service of their boards of directors to 

ensure broader representation from the membership. Finally, this section allows federal credit 

unions to reimburse board of director volunteers for wages they would otherwise forfeit by 

participating in credit union affairs. 

 

There has been more than one occasion when some credit unions would have liked to have had the 

ability to expel a member for just cause.  It is relatively rare that things occur that would cause 

credit unions to use such a provision.  However, the safety of credit union personnel may be at 

stake.   One instance I know of involved a credit union member who seemed to have a fixation on 

an employee and had made inappropriate comments.  Another involved an older member who 

refused to take no for an answer from a young teller whom he persistently asked to date.  We have 

 
Credit Union National Association, Inc. 



 38

heard of an example at another credit union when one member actually told one of the tellers he 

would punch her if he ever saw her out in public.  Most cases are not quite that extreme; however, 

we have had other reports from credit unions of unruly members who seem to enjoy causing a 

ruckus. 

 

Credit unions should have the right to limit the length of service of their boards of directors as a 

means to ensure broader representation from the membership.  Credit unions, rather than the federal 

government, should determine term limits for board members.  Providing credit unions with this 

right does not raise supervisory concerns and should not, therefore, be denied by the federal 

government. 

 

Credit unions are directed and operated by committed volunteers.  Given the pressures of today’s 

economy on many workers and the legal liability attendant to governing positions at credit unions, it 

is increasingly difficult to attract and maintain such individuals.  Rather than needlessly discourage 

volunteer participation through artificial constraints, the Federal Credit Union Act should encourage 

such involvement by allowing volunteers to recoup wages they would otherwise forfeit by 

participating in credit union affairs. 

 

Whether or not a volunteer attends a training session or conference is sometimes determined by 

whether or not that volunteer will have to miss work and not be paid.   
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Section 309. Providing NCUA with greater flexibility in responding to market conditions 

Under this section, in determining whether to lift the usury ceiling for federal credit unions, NCUA 

will consider rising interest rates or whether prevailing interest rate levels threaten the safety and 

soundness of individual credit unions. 

 

Section 310. Credit Union Conversion Voting Requirements 

This section would change the Federal Credit Union Act from permitting conversions after only a 

majority of those members voting approve a conversion, to requiring a majority vote of at least 20 

percent of the membership to approve a conversion. 

 

Time and time again, Congress has made clear its support for credit unions, in order to assure 

consumers have viable choices in the financial marketplace.  Yet, banking trade groups and other 

credit union detractors have indicated they would like to encourage credit union conversions, 

particularly those involving larger credit unions, in order that they may control the market, thereby 

limiting consumers’ financial options. 

 

Last year, the NCUA adopted new regulatory provisions to require credit unions seeking to change 

their ownership structure to provide additional disclosures to their members to insure they are 

adequately informed regarding the potential change and are fully aware of the consequences of such 

action.   CUNA strongly supported this action because we feel members should know that their 

rights and ownership interests would change, particularly if the institution converts to a bank.  In 

such a situation the institution would “morph” from one in which the members own and control its 

operations to an institution owned by a limited number of stockholders.  
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CUNA likewise supports the agency’s ongoing efforts to ensure members are provided sufficient 

disclosures and opportunities to present opposing views in relation to a possible conversion.   

 

Congress addressed conversions in CUMAA and reinforced that a credit union board which desires 

to convert must allow its members to vote on its conversion plan.  CURIA would require a 

minimum level of participation in the vote -- at least 20% of the members -- for a conversion 

election to be valid.  Currently, there is a requirement that only a majority of those voting approve 

the conversion. The legislation would prevent situations in which only a very small number of an 

institution's membership could successfully authorize such a conversion. 

 

Recently, CUNA’s Board adopted a set of principles related to credit union conversions, and we 

want to share its provisions with the Committee.  

 

Principles Regarding Credit Union Conversions 

� We support the right of member/owners to exercise their democratic control of their credit 

unions. 

 

� The credit union charter currently provides the best vehicle for serving the financial needs of 

consumers.CUNA encourages credit unions that are considering conversions to make their 

decisions based solely on the best interests of their members. 

 

� Full, plain language, disclosures are essential to furthering the democratic process. 
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� Credit union directors and managers have a fiduciary responsibility to present objective and 

honest information as well as reasonable business alternatives (e.g. mergers, liquidations) 

 

� We believe that the net worth of the credit union belongs to the members and should remain 

with them.  There should be no unjust enrichment to Directors and senior management upon 

later conversion to a bank. 

 

� CUNA supports NCUA and state regulators in the full use of their current authority to 

ensure members understand the conversion process and that fiduciary duties of credit union 

boards are fully enforced. 

 

Section 311. Exemption from pre-merger notification requirement of the Clayton Act 

This section gives all federally insured credit unions the same exemption as banks and thrift 

institutions already have from pre-merger notification requirements and fees of the Federal Trade 

Commission.  

 

Section 312. Treatment of credit unions as depository institutions under securities laws 

This section gives federally insured credit unions exceptions, similar to those provided to banks, 

from broker-dealer and investment adviser registration requirements.  

 

108th Congress: H.R. 1375—Financial Services Regulatory Relief Act (Credit Union Provisions) 

Most of the provisions of H.R. 2317, as outlined above, were also included in last Congress’s H.R. 

1375.  The single exception is the following section. 
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Section 301. Privately insured credit unions authorized to become members of a Federal Home  

Loan Bank  

CUNA supports this section which permits privately insured credit unions to apply to become 

members of a Federal Home Loan Bank. Currently, only federally insured credit unions may 

become members. The state regulator of a privately insured credit union applying for Federal Home 

Loan Bank membership would have to certify that the credit union meets the eligibility 

requirements for federal deposit insurance before it would qualify for membership in the Federal 

Home Loan Bank system. 

 

Additional Legislative Amendments CUNA Supports 

None of the following provisions have been included in CURIA, nor past versions of regulatory 

relief legislation, yet represent legitimate burdens faced by credit unions that are deserving of relief.  

We encourage the Committee to consider including them in any future legislation. 

 

• Allow community credit unions to continue adding members from groups that were 

part of the field of membership (FOM) before the credit union converted to a 

community charter but are now outside the community  

 

Prior to the adoption of amendments to the Federal Credit Union Act in 1998, community credit 

unions were able to add new members from groups that they had previously served but are outside 

of the community area the credit union serves.   Currently, the credit union may serve members of 

record but not include additional members from those groups. CUNA supports legislation that 

would restore that capacity to credit unions.  
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• Allow credit unions to serve underserved areas with an ATM 

 

The legislative history to the CUMAA indicates that federal credit unions should establish a brick 

and mortar branch or other facility rather than establishing an ATM to serve an underserved area. 

This directive makes it far less affordable for a number of credit unions to reach out even more to 

underserved areas. While credit unions serving underserved areas through an ATM should be as 

committed to the area as a credit union with another type of facility, this change would facilitate 

increased service to underserved areas. 

 

• Eliminate the requirement that only one NCUA Board member can have credit  

union experience 

 

Currently, only one member of the NCUA Board may have credit union experience. Such a limit 

does not apply to any of the other federal regulatory agencies and denies the NCUA Board and 

credit unions the experience that can greatly enhance their regulation. At a minimum, the law 

should be changed to permit at least one person with credit union experience on the NCUA Board.  

 

 

• Accounting Treatment of Loan Participations as Sales 

 

Many of our members currently engage in loan participations, either as the originating institution or 

as an investor, and FASB’s project to review FASB Statement (FAS) No. 140, Accounting for 

Transfers and Servicing of Financial Assets and Extinguishments of Liabilities, is of great concern 
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to us.  Other financial institution groups, as well as federal financial regulators, have likewise raised 

serious questions about the need for and advisability of the proposed guidance.  

 

For a variety of reasons, participations can be important financial and asset liability management 

tools.  They are used increasingly by credit unions, as well as by other institutions, to control 

interest rate risk, credit risk, balance sheet growth, and maintain net worth ratios. Participations 

enable credit unions to utilize assets to make more credit available to their membership than they 

would be able to do without the use of loan participations. 

 

FASB states that it is concerned that in a loan participation in which the borrower has shares or 

deposits at the originating institution, if that institution is liquidated, the participating institution 

would not be able to recover its pro rata portion of the members’ shares/deposits within the 

originating institution that are “claimed” by the originating institution to setoff the portion of the 

debt owed to it.  This outcome is highly unlikely and we are not aware that it has ever occurred in a 

credit union. 

 

Nonetheless, FASB is considering amendments to Statement of Financial Accounting Standard 140 

that would expressly state that because the right of setoff between the originating institution and the 

member/depositor/borrower exists (setting up the potential that the participating institution would 

not have any claim against the member/depositors’ funds in the originating institution) the loan 

transaction does not meet the isolation requirements of FAS 140. Because of this concern, instead of 

transferring the portion of the loan participated off of its books as a sale, it is our understanding that 

the transaction would be reflected on the originating credit union’s financial statements and records 

as a secured borrowing. 
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In order for participations to continue being treated as sales for accounting purposes, the 

amendments would further change the existing accounting standards by requiring an institution to 

transfer participations through a qualified special purpose entity (QSPE), if the transaction did not 

meet ‘True-Sale-At-Law” test.  This is a needless and costly expense that would make it difficult for 

credit unions to use participation loans as a management tool. Further, it would drastically limit the 

ability of credit unions to provide low-cost, economical financing for their membership through 

loan participations. 

 

There are sufficient safeguards already in place that address FASB’s concerns about isolating the 

loan participation asset from the reach of the originating credit union and its creditors in liquidation, 

without the need for changes to FAS 140 of the nature FASB is contemplating. 

 

Conclusion 

In summary, Mr. Chairman, we are grateful to the Committee for holding this important hearing.  

The Potlatch No.1 Federal Credit Union’s ability to continue serving the financial needs of our 

current members and our potential members who need access to our services in Northern Idaho and 

Eastern Washington will be significantly reduced without the regulatory relief this Committee is 

addressing.  We strongly urge the Committee to act on this very important issue this year.  And, we 

strongly urge the Committee to make sure that the provisions in CURIA are a part of any 

Congressional action to provide financial institutions regulatory relief.  We strongly believe that our 

future will be determined by our ability to provide relief in these important areas.  Without this 

relief, many credit unions will be unable to respond to the financial needs of millions of Americans. 
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